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You know 
the law. 


We know 


your 
insurance. 


Like any law firm, an insurance agency is only as good as the people 
who back it. 


At Poe & Associates, we’ve been serving the needs of Florida 
lawyers for over a decade. It’s an advantage most other insurance 
agencies just can’t offer—experience. 


The Lawyer’s Protector Plan, 
your first line of defense... 


¢ Professional (malpractice) Liability 
¢ Defense cost from first dollar (not against indemnity) 
¢ Unlimited prior acts coverage 


¢ Broader coverage protects you against—Personal Injury— 
Title Agent Coverage—SEC—Notary 


¢ Deductible options 


¢ Credits available—continuing legal education, multiattorney, 
premium size 


Call or write for details... AVAILABLE THROUGH 


702 North Franklin Street 
Post Office Box 1348 
Tampa 33601 


Poe &Associates, Inc. (813) 228-7361 
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ARE MORE AND MORE FLORIDA 
CHOOSING LIBRIS? 


Because all the corporate components are Each Ex Libris also includes: 


securely contained in one elegant package. _ 20 lithographed share certificates 

* Never misplace a seal again. The customized full snare Site ts with 
seal is enclosed in a zipper pouch. a s. Each is 
numbered and imprinted 


* The Ex Libris® corporate outfit is designed with name, capitalization, 
in rich, leather grained, mahogany-brown vinyl  **4% and officers’ titles. 
with a velcro closure. The corporate name is 
embossed on the spine in 24K gold. A handsome 
addition to any corporate library. 


50 blank rag content 
sheets. Or printed Min- 
utes and By-laws with tax 
materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC $1244 Resolution, 

Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 
tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 

FL, GA, IL, MI, MO, NJ, NY, PA, TX 
~ and Blank State (Model Business Cor- 
“poration Act). Our exclusive cor- 
porate record tickler. Mylar 
reinforced tab indexes with 
five positions. Transfer 
ledger, 8 pages, bound in 
separate section. 


Request our complete catalog 
of law products and services. 


No. 10 Basic Outfit $44.00 
No. 20 with vim Minutes | $47. 50 


Charge to Express, 
MasterCard or Visa 


Excelsior-Legal! 


New York * Georgia ¢ Illinois * Texas 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 


call toll free 1-800-241-8816. 


TO: EXCELSIOR-LEGAL No. 10 Basic Outfit . . ..$44.00 Please include $1.00 for shipping and handling. 
SOUTHEAST, INC. Please Ship: 1) No. 20 with Printed Minutes and By-Laws $47.50 State Ven 
P.O. Box 889 
Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $7.00 for 2” die seal.) 
NPV or PV $ 
Shipment within 24 hours authorized shares 0 0 each 
after receipt of order. . Certificates signed by President and ( Ship via Air—$5.00 extra. 
eo = (Secretary-treasurer, unless otherwise specified) 
CIRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.95 extra. 


$00. ADDITIONAL VISA Number 
WITHIN THE 48 CON- | Shipto 
TIGUOUS STATES. 


($6.00 ELSEWHERE.) Zip Code —__________—. FL 
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CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 


Name Reservations 


Same Day If Ordered Before 2 P.M. 


Same Day If Ordered Before 2 P.M. 


Quick File™ 


We File Your Articles of Incorporation 


Quick Corp” 


Same Day Filing of Articles of Incorporation 
We Complete & File Articles of Incorporation 


FILING SERVICES 


Certificates of Good Standing 


All Material & Services Are Same Day — No Excuses. 


1-800-432-3028 


Announces Great New Services 
From The Service Company 


$13.00+ Tx 


$13.00+ Tx 


$8.00 - $12.00 


$15.00+ Costs 


C.O.D. ONLY Call For Details 


Corporate Kits 


Black Jewel 
Profit Non Profit P.A. 
31.00 38.00 35.00 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE 
PADDED gold silk-screened three ringe binder and slip box, printed 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK 
SHEETS, POCKET SEAL (pocket seal fits in kit) 20 lithographed 
imprinted & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC 
ELECTION FOR SECTION 248, & INDEMNIFICATION PLAN, writ- 
ten statement to organize corporation in lieu of minutes and by- 
laws printed typewriter print and spacing to match your insertions, 
also these extra bonus items: two memo pads with each kit, federal 
application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemployment status 
authorization schedule for Election 248. 


Bonds 
Stock Certificates 


Rubber Stamps 
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Notary & Corporate 
Seals 


That's Class. . . 
Personal Library 
Embosser 


Additional stock 
centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of!’ (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


13.50 


Plus Tax & Shipping 
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1984 is a Happy New Year for the legal 
profession, especially when viewed with the 


knowledge that Orwell’s 1984 did not 
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President's Page 


It Is 1984 But It Isn*t 


by William O. E. Henry 


George Orwell’s new novel in 1949 
described life on earth 35 years later. It 
was called Nineteen Eighty-Four. 

The new novel setting is Oceania 
which is comprised of the Americas, the 
Atlantic islands including the British 
Isles, Australasia and southern Africa. 
Oceania is constantly at war with 
Eastasia and Eurasia, the two other 
super-states in which the earth was 
carved up after a limited atomic war in 
1955 involving European Russia, 
Western Europe and North America. 

The story is about Winston Smith, a 
minor bureaucrat in Oceania, which like 
Eastasia and Eurasia is a totalitarian 
state. He works at the Ministry of Truth 
rewriting party history to conform to 
current party ideology. 

He uses the official language, 
Newspeak, a version of English being 
pared down to make unorthodox 
opinions impossible to conceive. The 
process of converting entirely from 
Oldspeak (or standard English as we 
would call it) to Newspeak was expected 
to last until about the year 2050 when 
Oldspeak would have been finally 
superseded. The three slogans of the 
party were prominently displayed on the 
pyramidal structure housing the Ministry 
of Truth: War is Peace; Freedom is 
Slavery; and Ignorance is Strength. 

The Ministry of Truth (Minitrue in 
Newspeak) concerned itself with news, 
entertainment, education and the fine 
arts. The Ministry of Peace (Minipax) 
concerned itself with war; the Ministry 
of Love (Miniluv) maintained law and 
order; and the Ministry of Plenty 
(Miniplenty) was responsible for 
economic affairs. 

Day and night Smith and all party 
members were observed by two-way 
telescreens. Posters everywhere pro- 
claimed “Big Brother is Watching You!” 
Mind control made laws as we 


understand them unnecessary. The 
average citizen had become a mindless 
robot, overworked and undernourished, 
deprived of past and future, and trapped 
in a world where love was forbidden and 
hatred was aroused. 

Smith commits a “thoughtcrime” by 
writing “Down with Big Brother.” He 
also begins a love affair with Julia, a co- 
worker in his office, another offense. 
Winston and Julia are caught by the 
Thought Police and hauled off to the 
Ministry of Love. He is relentlessly 
tortured, then taken to Room 101 where 
he begs that his punishment be inflicted 
on Julia instead. This betrayal eliminates 
the last trace of his integrity. His torture 
and brainwashing are completed. He 
actually loves Big Brother. At this point 
he is eliminated by a bullet to the head 
and is never heard of again. 

It is now 1984, 35 years after Orwell's 
novel was published, but most of the 
territory embraced by Oceania does not 
have a society similar to that described 
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in Nineteen Eighty-Four. Nevertheless, 
the events of the intervening 35 years 
leave few reasons for complacency. 

We did not have in 1955 a limited 
atomic war but more numerous and 
powerful nuclear weapons continue to be 
positioned for launching. In the novel 
the 1955 atomic war led to restraint 
(because of consequences, not 
negotiation) by the superpowers with 
further atomic war deferred until such 
time as one superpower had an 
advantage over another to the extent 
that retaliation would be impossible, a 
circumstance that had not occurred by 
1984. In real life, restraint has continued 
between the two superpowers but the 
threat of nuclear holocaust persists. 

Totalitarian nations during the past 35 
years have brought more people under 
their domination, including the millions 
in China at the beginning of the period. 
The totalitarian nations demonstrate 
Newspeak to a remarkable extent as is 
illustrated by describing their dictator- 
ships as “peoples’ republics.” We saw 
during the Korean War the impact of 
brainwashing on soldiers who had been 
indoctrinated with patriotic values. 

Privacy of the individual seems much 
less than it was 35 years ago. Certainly 
the computer is going to make 
information available about individuals 
to a degree never known before. The 
state financial disclosure requirements 
for service on a judicial nominating 
commission have occasionally caused us 
to be turned down by prospective 
members who value their personal 
privacy. The state’s sunshine laws, if 
applied generally to judicial nominating 
commission proceedings, may further 
deter exceptionally qualified lawyers 
from applying to become judges. Once 
personal information required in a 
judicial application has been disclosed 
and placed in the public records, the 
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computer will make it possible for that 
information to be widely disseminated. 
Florida has been fortunate that many 
good citizens have been willing to serve 
on judicial nominating commissions and 
as judges, although many outstanding 
people have been compelled to decline in 
order to protect their personal privacy. 

The Hearst Corporation national 
survey titled “The American Public, the 
Media & the Judicial System” contains 
some disturbing findings. For example, 
50 percent of those surveyed said that 
the accused in a criminal trial had to 
prove his innocence. Another 55 percent 
believed that the state could appeal 
when the defendant was found innocent 
in a criminal case. The survey found that 
the media had done a poor job 
informing the public and must share the 
responsibility for this public ignorance. 
However, the legal profession has not 
done all that it could do in helping the 
public become knowledgeable about the 
judicial system. 

A number of factors have contributed 
to preventing the United States from 
becoming part of Oceania as described 
in Orwell’s novel. Certainly the United 
States and its allies have helped prevent 
the spread of totalitarianism by military 
force. The prevention has resulted 
largely from deterrence although there 


You could be a winner... 


have been some victories, such as 
Greece, and some failures, such as 
Vietnam. 

The traditions of the English-speaking 
nations in valuing freedom and 
individual liberty have created environ- 
ments hostile to dictatorship. The rule of 
law, that autonomous body of rules 
about right conduct, coupled with due 
process, that operate above the state and 
the individual, is so prevalent that even 
the President of the United States could 
not rise above it. The Bill of Rights 
continues to be interpreted to provide 
individual protection against 
government. 

The checks and balances provided by 
our forefathers in the original constitu- 
tion and in the Bill of Rights have made 
the accumulation of power for any one 
person or group difficult to achieve. No 
matter how irritated we may become 
about an unfair and inaccurate press, we 
must be thankful for the free press as it 
continues to probe at the weak spots in 
government. 

The Florida Bar, which began one 
year after Orwell’s novel was published, 
must continue its efforts to explain and 
support the legal system. Law related 
education under bar sponsorship is 
making a comeback under the 
chairmanship of Judge Mike Carter. 


Through the efforts of that program and 
bar efforts during Law Week, we hope 
that students will understand and 
appreciate our legal system, our federal- 
state dual system of government, due 
process, the Bill of Rights, and the rule of 
law. 

We must continue our support of an 
independent judiciary. Chief Justice 
Alderman has created a judicial advisory 
board with representatives of the 
Supreme Court, the three state judicial 
conferences and The Florida Bar which 
will emphasize the judicial branch in rela- 
tion with the two other branches of govern- 
ment. At our request the Florida Council 
of 100 has established a Committee for the 
Improvement of the State Judicial System. 

We must redouble all our efforts to 
improve the administration of justice. 
Through our pro bono programs, 
including support of IOTA and the 
Legal Services Corporation, we must 
strive to attain the goal of no Floridian 
being denied legal services because of the 
inability to pay. 

A well-informed citizenry, 
knowledgeable about our heritage of 
freedom and liberty and willing to 
defend those values, and a strong and 
independent judiciary should continue to 
prevent Orwell’s vision from overtaking 
us. BJ 


. in the seventh annual article 
writing contest of The Florida Bar 
Journal. Articles to be considered 
will be those published in the 
Journal between May 1983 and 
March 1984. 

Awards will be presented at the 
annual convention of The Florida 
Bar in June 1984. Plaques will be 
presented to authors in two 
categories: 

e Feature articles 
e Specialized columns sponsored 
by sections of the Bar 

Members of the Journal Editorial 
Board will judge articles on basis of 


content, clarity, accuracy and use- 
fulness. 

No special entry form is needed. 
The only requirement is to submit 
an article for review by the Editorial 
Board, and if published, it will be 
considered in the competition. 

Authors may submit articles for 
possible publication in the Journal 
by sending manuscripts not exceed- 
ing 18 double-spaced lettersize 
pages to Managing Editor, The 
Florida Bar Journal, Tallahassee, 
Florida 32301. Specialized columns 
will be submitted to the section 
editor for consideration of publica- 
tion. 
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by John F. Harkness, Jr. 


“The $300 was especially appreciated 
as it came for the Christmas holiday.” 

A client deposits her life savings in a 
trust account of a member of The Florida 
Bar pending closing on her retirement 
home. The attorney’s check is returned 
marked “insufficient funds.” The attorney 
cannot be located. The Florida Bar’s 
Clients’ Security Fund can help. 

The Clients’ Security Fund was created 
by Florida lawyers in 1967 to repay 
clients who have suffered financial loss as 
a result of misappropriation by their 
lawyer of funds or property held in trust. 
A victimized client may receive up to 
$20,000 from the Fund. Since 1967, 
almost $1.5 million has been paid to 
clients for the actions of 105 lawyers. 

The Clients’ Security Fund is an 
extension of the Bar’s vigorous 
disciplinary program and is solely 
financed by lawyers. All members of The 
Florida Bar contribute to the Fund as 
part of their annual dues. The 
contribution currently stands at $10 per 
member. Whenever possible, errant 
lawyers whose actions have resulted in a 
payment from the Fund are required to 
make restitution. 

Grievance branch office counsel inform 
an individual about the Clients’ Security 
Fund whenever it is determined that a 
complaint against a lawyer involves the 
misappropriation of the client’s money or 
property held in trust. Administration of 
the Fund and processing of claims are 
handled by the Bar’s public interest 


Executive Directions 


Clients’ Security Fund—It’s Working 


programs and services department. While 
individuals may contact the department 
directly to file a claim, a grievance 
complaint against the lawyer will be 
required. Normally, a claim is not 
processed until after the grievance 
proceeding is complete. A claimant’s 
participation in the grievance proceeding 
may be made a condition for considering 
the claim. 

Ordinarily, a claim to the Clients’ 
Security Fund must be filed within one 
year of discovering the misappropriation. 

Misappropriation of funds involving 
business or investment transactions 
between an attorney and client are 
excluded from consideration. With rare 
exception, only the losses of an 


is available in microform. 


University Microfilms International 
300 North Zeeb Road 30-32 Mortimer Street 


Dept. PR. Dept. PR. 
Ann Arbor, Mi. 48106 London WIN 7RA 
USA. England 
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individual are considered. Claims or 
portions of claims involving the fee paid 
to the attorney for services are not 
usually considered, but when allowed, 
restitution is limited to $500. Ultimately, 
the decision to pay a claim rests with The 
Florida Bar Board of Governors and is at 
the Board’s discretion. 

Once a claim for relief has been filed 
with all supporting documentation, a 
member of the Clients’ Security Fund 
Committee is assigned to investigate it. 
After the investigation is complete, the 
committee member makes a written 
recommendation to the full committee, 
which in turn votes whether to 
recommend payment or denial of the 
claim to the Board of Governors. The 
committee meets three to four times a 
year to consider claims. As soon as the 
committee decides to recommend 
payment or denial of a claim, a member 
of the Board of Governors is assigned to 
review the claim. Both the committee’s 
and the designated reviewer’s 
recommendations are considered by the 
Board at its next scheduled meeting. 

Until 1981-82, claims approved for 
payment by the Board of Governors were 
paid in the following year to assure the 
fiscal integrity of the Fund. At that time, 
the Fund reached a size that allowed for 
almost immediate payment of approved 
claims. 

The wisdom of creating the Clients’ 
Security Fund has been repeatedly 
demonstrated by the response of clients 
who receive reimbursement from it. A 
$10 contribution is a small price to pay 
for added public confidence in the 
profession’s disciplinary program. 

We are members of a profession 
always in the public eye. The actions of 
one attorney can affect us all. Through 
programs such as the Clients’ Security 
Fund we try to maintain and enhance the 
reputation of all attorneys. BJ 


% 
ws 
* 


Simple. 


We want to be where your clients are. 


We know the meaning and 
the importance of convenience. 
So do your clients, many of 
whom are our customers too. 
We know they spend all or a 
substantial part of the year in 
Florida, or are thinking of 
retiring to Florida. That’s why 
we've opened NBD Trust 
Company of Florida in West 
Palm Beach. 

We're prepared to handle all 
of your clients’ trust needs, 
no matter where they are in 
Florida. Our officers can help 
set up new trusts, transfer an 
existing trust, help with estate 


planning and manage portfolios 
quickly and conveniently. Your 
clients will have the support and 
experience of National Bank of 
Detroit behind them, too, viaa 
computer terminal linking 
Florida to NBD’s Trust Division. 
NBD Bancorp, Inc., with 
assets of $12 billion, operates 
NBD Trust Company of Florida 
with the same expertise as 
National Bank of Detroit. 
Through the combined capa- 
bilities of NBD and its affiliated 
Florida trust company, your 
clients are given a level of 
service and convenience here- 


tofore unavailable. And, it is 
NBD Trust Company of Florida's 
policy to use as attorney for a 
trust, the same attorney who 
prepared the document. This 
way you keep in constant con- 
tact with your clients. 

NBD Trust Company of 
Florida is there to help with 
your clients’ trust needs in 
Florida. For information or to 
arrange an appointment, please 
call John F. Fralick at 
(305) 659-0800 today. 


TRUST COMPANY 
OF FLORIDA 


SUBSIDIARY OF NBD BANCORP INC 


450 Australian Avenue South « Reflections Office Centre » West Palm Beach 33401 


Photo Credits 

I was pleased to see the November issue of 
The Florida Bar Journal and specifically 
thearticleabout Holland & Knight’s Miami 
office. 

I did note, however, that no photo credit 
was given. As was noted on the photo- 
graphs and slides, the photography was by 
Dan Forer. Mr. Forer’s photo credit did 
appear with respect to the Leesfield & 
Blackburn office anda similarcredit should 
have been given with respect to the Holland 
& Knight photography. 

That more than one winning entry was 
photographed by Mr. Forer isa great credit 
to him. He has a much deserved reputation 
as an architectural photographer in this 
state and his work should be properly ac- 
knowledged. 


GWEN WISHMAN 
Fort Lauderdale 


Setting It Straight 

This is in reference to your November 
article on the Florida Law Office Competi- 
tion. In it an Award of Merit was given for 
office renovations for the firm of James V. 
Caltagirone and Norman S. Cannella. 
Credit for interior design was given to 
Duffala von Thaden. All of the interiors in 
this submission were executed by Richard 
Fidalgo, Designer. No other designer or 
firm was involved in any way, shape or 
form in any of the submitted photographs. 


RICHARD FIDALGO 
Designer 
Tampa 


Editor’s Note: Mr. Fidalgo should have 
indeed been given credit for the winning 
design. A misunderstanding arose when 
the Journal was informed that another 
designer had done the work on the law 
office of one of the lawyers who share the 
renovated building. Our apologies and 
congratulations to Mr. Fidalgo. 


Trouble with Pronouns 

I read with some amusement the article 
in your November issue by Robert I. Weil, 
a self-described management consultant to 
lawyers. Mr. Weil certainly offers interest- 
ing advice about the “marketing” of a law 
firm. 

Clearly, Mr. Weil realizes that there are 
some lawyers who are female because he 
devotes a whole paragraph to the issue of 
how female lawyers should dress. Nonethe- 
less, throughout the article he uses male 
pronouns for lawyers and female pronouns 
for receptionists (and a female name to 
illustrate who answers the phone in a well- 
run office). It seems to me that a manage- 
ment consultant would be the first person 
to avoid this usage and to advise clients 
against it because of the assumptions 
implicit in it. 

As to Mr. Weil’s attitude about the so- 
called dress problem which he ascribes to 
female lawyers, it is the height of arrogance 
for him to assume that “they would like to 
look different from nonlawyer staff.” How 
does he know what female lawyers would 
like to look like? And what does he mean 
when he says that “young small women, in 
particular, have a difficult time ‘looking 
like lawyers’? What does a lawyer look 
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like? Mr. Weil apparently thinks that men 
look like lawyers but women can only try 
to. I certainly don’t need Mr. Weil to tell 
me what dress “may be acceptable” and 
what dress is “a no-no.” Men’s clothes are 
nonutilitarian and uncomfortable as | am 
sure Mr. Weil would be ready to concede. 
Women’s wearing of blouses and vested 
suits, as adapted by fashion for chic and 
comfort, is not the struggle to appear 
masculine as he implies but a daily choice 
of variety unfortunately not socially 
available to men at this time. Margaret 
Thatcher frequently wears tailored suits; it 
would be foolish to say she does so because 
she strives to be thought of as a man. 
Incidentally, there are many male judges 
and successful male lawyers who wear 
facial hair. I’m sure they would disagree 
with Mr. Weil’s endorsement of the 
Molloy conclusion that “those men... 
must compensate for some other weakness 
in their appearance or personality.” What 
would Abraham Lincoln say about that? 


BEVERLY GROSS 
New York, N.Y. 


Challenging Real Property 
Assessments 

A few comments about your recent ar- 
ticle, “Challenging Ad Valorem Real 
Property Assessments in Florida,” which 
appeared in the October 1983 Journal. 
There are many traps for the unwary 
practitioner in this technical field. 

While a property owner seeking to 
review a valuation case has 25 days from 
the mailing of the TRIM notice, petitions 
to review either a denial of agricultural 
classification or exemption denial must file 
their petitions within 30 days of the mail- 
ing of the denial letters on June |. A land- 
owner who waited until the TRIM notice 
was mailed would be a “late filer” if 
administrative relief were sought, and 
would have to show “good cause” as to 
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why the Property Appraisal Adjustment 
Board would consider the petition. 


The 1983 Legislature changed the law 
concerning the taxpayer's ability to present 
evidence to the Board that was requested 
by the property appraiser and withheld. 
The word “deliberately” was removed 
from the statute. In Broward County, the 
request for copies of evidence and a 
summary of the testimony the property 
owner intends to present is contained on 
the reverse of the petitioner’s protest form, 
to avoid the claim that the request by the 
property appraiser was not made. 


The article stated that a circuit court 
action must be filed within 60 days “from 
the date the appraiser certifies the tax rolls 
to reflect changes made by the PAAB.” 
The 1983 Legislature created two statutes 
of nonclaim: a property owner who did not 
petition the Board for relief has 60 days 
from the date the rolls are certified for 
collection (usually in October). Taxpayers 
whose petitions have not yet been ruled on 
by the Board as of the date of that certifica- 
tion have 60 days from the date a decision 


and submit to the Journal. 


how-to-do-it articles. 


A word about articles for the Journal... . 


is rendered by the Board in which to sue. 
The state-approved form of Board decision 
does not contain this information. Inci- 
dentally, the 60-day period is not a statute 
of limitations; it is a statute of nonclaim 
that must be affirmatively pleaded for a 
complaint to state a cause of action. 
While the property appraiser is the 
proper defendant in a civil action to 
contest an assessment (in his official 
capacity), it is wise to add the tax collector 
if the action also seeks an injunction 
against the sale of tax certificates if the 
action proceeds past the next April |. If the 
assessment is claimed to be contrary to the 
constitution, the official of state govern- 
ment responsible for overseeing the assess- 
ment and collection of taxes must be a 
defendant. That is Randy Miller, executive 
director of the Department of Revenue in 
Tallahassee. As a practical matter, most 
valuation cases do not require Mr. Miller’s 
presence, since an assessment in excess of 
“just valuation” as provided in the 
constitution is also in excess of the sta- 
tutorily-prescribed “just valuation.” 
The article suggests that there is no 
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solution to the “perplexing problem” of 
use of “market” (or going rent) rather than 
“contract” rent (i.e., the rent actually being 
colle~*ed from a property) in valuing 
property by the income approach to value. 
This issue was settled by the Third District 
Court of Appeal in the case of Bystrom v. 
Valencia Center, Inc., 432 So.2d 108 (Fla. 
3d DCA 1983), which held that the 
property appraiser must appraise all in- 
terests in the property—not only the land- 
lord’s interest as measured by the contract 
rent, but also the valuable leasehold 
interest of that fortunate tenant paying less 
than economic rent. The case also 
harmonizes the “eight criteria” found in 
Section 193.011, F.S., with the constitu- 
tion—an application of any of the criteria 
that would result in a value less than 
market (“just”) value must give way to 
market value, so that the statute will be 
constitutional. This case is directly contra 
the Ort Children’s Trust case from Mary- 
land cited in footnote 39. 


GAYLORD A. Woop, JR. 
Fort Lauderdale 
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“Mandated or Precluded by the Mineral Leasing Act? 
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has been carried on in Central Florida for 
many years. Phosphate mining, using drag- 
lines, has been done in Central Florida 
since the 1920’s, principally in Polk, Mana- 
tee, and Hillsborough counties. (Bureau of 
Land Management, Department of In- 
terior, Final Environmental Statement, 
(hereinafter “FES”), Phosphate Leasing 
On The Osceola National Forest, 1-27 
(June 27, 1974)). 

Only recently have the forested lands c. 
North Florida been subject to the 
attentions of the phosphate industry. And, 
while reclamation efforts on strip mined 
lands have met with varying degrees of suc- 
cess, where the land to be strip mined bears 
other valuable resources, restoration may 
not be possible. 


ith the day approaching 

when phosphate supplies 

will be exhausted, the 
Federal Government is faced with increas- 
ingly difficult resource management deci- 
sions. The Mineral Leasing Act (30 U.S.C. 
180) (hereinafter “MLA”), designed to 
promote and control the exploitation of 
mineral resources on federal lands, has 
fomented considerable litigation.’ The 
MLA may well be inherently inconsistent 
with other federal statutes enacted to 
protect other valuable resources.? 

This article will examine the MLA— 
specifically, its provisions which authorize 
and control the mining of phosphate on 
national forest land. The examination is 
conducted in the context of State of 
Florida ex rel. Smith v. Watt, et al.3 (here- 
inafter Florida v. Watt), in which the State 
of Florida sought to enjoin the Federal 
Government from issuing phosphate 
mining leases to four corporations,‘ on 
52,000 acres of forest, streams, and 
wetlands in the Osceola National Forest. 
The federal district court ruled that the lawsuit 
was not ripe for judicial review, as Secre- 
tary of the Interior James Watt had not yet 
determined whether the phosphate 
deposits were valuable enough to allow 
surface minings. 

Use of a current controversy as the 
framework for the discussion is helpful for 
several reasons. First, a clearer under- 
standing of the mechanics of the MLA is 
facilitated by description of its actual ap- 
plication. Second, by a portrayal of actual 
resources involved in a decision to issue 
mining leases pursuant to the MLA, the 
immediate, and perhaps irreversible, con- 
sequences of such a decision become ap- 
parent. Third, an actual application of the 
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Act best brings its vagaries into view, i.e., 
language which tends to be the focal point 
of litigation is highlighted. Finally, and 
perhaps most significantly, the case under- 
scores the role of the courts in addressing 
an alleged failure by federal agencies to 
comply with MLA provisions.‘ 

A knowledge of the origins of the 
Osceola National Forest is helpful in un- 
derstanding the basis of the State of 
Florida’s objection to the issuance of phos- 
phate mining leases. The Osceola lands 
were approved for purchase in 1929 by the 
National Forest Reclamation Commis- 
sion, proceeding under the authority of the 
Weeks Law.® The Secretary of Agricul- 
ture was authorized and directed to recom- 
mend to the National Forest Reclamation 
Commission “such forested, cut-over, or 
denuded lands within the watersheds of 
navigable streams as in his judgment may 
be necessary to the regulation of the flow of 
navigable streams or for the production of 
timber. . . .” On July 10, 1931, President 
Hoover designated the acquired lands as 
the Osceola National Forest.’ 

Although some national forest lands 
became the focal point of litigation con- 
cerning the reservation of forest resources, 
the Osceola has been used primarily for 
timbering, recreation, wildlife, and water 
quality. The forest consists of cypress 
swamps, hardwood wetlands, and 
pineland systems, with surface waters and 
streams of the highest quality. The Osceola 
contains 68 percent pineland systems, and 
19 percent bay systems (cypress and bay 
swamps). Water systems account for the 
remaining acreage of approximately ! ,340 
acres. 

Wildlife within the forest is diverse, 
including population of deer, grey squirrel, 
turkey, fox squirrel, quail, and wood duck. 
Additionally, there are 21 wildlife species, 
listed by the U.S. Fish and Wildlife Service 
or State of Florida as either threatened or 
endangered, which have been suspected or 
confirmed to be present in the Osceola or 
the nearby Suwannee River. 

The Osceola is underlain by three large 
groundwater reservoirs, two of which are 
the source of a larger groundwater system 
used by the populace of Northeast Florida. 
The third, the Floridan Aquifer, is the pri- 
mary artesian aquifer in Florida. In some 
areas of Baker and Columbia counties, the 
Floridan aquifer is at or near the surface, 
which is significant in that some phosphate 
processing water must be discharged into 
the groundwater during mining operations. 

The authority of the Secretary of the 
Interior to grant mineral rights on public 


domain land was recognized and enacted 
into law by Congress in the mid-19th cen- 
tury.8 The codification of the present 
system of leasing public domain land for 
mineral exploitation occurred early this 
century by congressional passage of the 
Mineral Leasing Act of 1920. 30 U.S.C. 
181. 

Section 211(a) of the MLA, the specific 
provision which authorizes the Secretary 
of the Interior to lease lands containing 
phosphate deposits, provides, inter alia: 
“The Secretary of the Interior is authorized 
to lease . . . phosphate deposits of the 
United States, and lands containing such 
deposits, . . . when in his judgment the 
public interest will be best served thereby.” 

The discretionary authority granted to 
the Secretary—to issue leases only when 
“in his judgment the public interest will be 
served”— appears to vanish when read in 
pari materia with paragraph (b) of §211. 
Section 211(b) provides, in pertinent part, 
“[If] . . . the permittee shows to the 
Secretary that valuable deposits of 
phosphate have been discovered . . . the 
permittee shall be entitled to a lease for any 
or all of the land embraced in the 
prospecting permit.” 

This apparent contradiction—granting 
discretion to protect the public interest, yet 
dictating a ministerial act upon a valuable 
deposit showing—is the conspicuous 
trademark of the preference right leasing 
process. The preference right system has 
created problems and concomitant litiga- 
tion of gigantic proportions. An example 
of the preference right leasing system gone 
awry is the federal coal leasing situation 
throughout the 1970’s.!° 


ignificantly, the preference right 

issue in the coal leasing area has 

been removed by congressional 
action. The Federal Coal Leasing Amend- 
ments Act of 1975!! did away with the 
preference right system for the leasing of 
federal land for coal mining. However, the 
preference right system remains for 
phosphate, as well as for other minerals 
and with it remains the discretionary/ 
ministerial perplexity of §211, 44(a) 
and (b). The dichotomy did not go un- 
noticed by the State of Florida in the 
amended complaint filed in Florida v. 
Wait. In its request for relief, the plaintiffs 
alleged, inter alia, that: 


Defendant's authority to reject the lease appli- 
cations is neither limited nor proscribed by the 
provisions of 30 U.S.C. §211(b), which requires 
issuance of a lease. . . . 30 U.S.C. §211(b) 


requires that Defendant grant a lease to the 
prospecting permittee/lease applicant only 
when it is in the public interest pursuant to 30 
U.S.C. §211(a)." 

Argument directed toward the issue of 
entitlement, however, faces severe 
obstacles. Section 211(b) reads in its 
entirety: 

(b) Where prospecting or exploratory work is 
necessary to determine the existence or worka- 
bility of phosphate deposits in any unclaimed, 
undeveloped area, the Secretary of the Interior 
is authorized to issue, to any applicant qualified 
under this chapter, a prospecting permit which 
shall give the exclusive right to prospect for 
phosphate deposits, including associated 
minerals, for a period of two years, for not more 
than two thousand five hundred and sixty acres; 
and if prior to the expiration of the permit the 
permittee shows to the Secretary that valuable 
deposits have been discovered within the area 
covered by his permit, the permittee shall be 
entitled to a lease for any or all of the land 
embraced in the prospecting permit. 


ease entitlement due to the 
issuance of a permit was ad- 
dressed in NRDC v. Berkland, 
458 F.Supp.925 (D.D.C. 1978), aff'd. 
609 F.2d 553 (D.C. Cir. 1979). Although 
§201({b) of the MLA was at issue, the 
court examined the legislative history 
of the MLA and concluded that Congress 
intended 201(b) to be mandatory, just as 
§§211(b), 262, 272, and 282, pertaining to 
phosphate, sodium, sulphur, and potash 
leasing appear to be mandatory. The court 
stated that “under 30 U.S.C. §201(b) the 
Secretary of the Interior does not have 
discretion to reject preference right coal 
leases where coal has been found in com- 
mercial quantities.” Additionally, at least 
one federal district court has held that 
§211(b) is clear on its face, i.e., a permittee 
who makes the requisite showing has a 
vested interest in a phosphate mining 
lease.'3 
Thus, the claim that the Secretary has 
discretion to issue the lease confronts 
judicial precedent,'4 as well as long- 
standing departmental interpretation re- 
quiring issuance upon the requisite 
showing.'5 However, a determination by 
the Secretary that the issuance of mining 
leases is not in the public interest, pursuant 
to §211(a), may still have an impact on the 
issuance of a lease. In fact, it may preclude 
the issuance of the lease altogether, if the 
lease issuance process is rigidly enforced. 


Lease Issuance Process 

The Osceola National Forest was 
acquired by the Federal Government and 
not reserved from the public domain. In 


recognition that land acquired by the 
Federal Government is so obtained for 
specific purpose or usage, the MLA 
specifically addresses the leasing of 
mineral deposits within acquired lands.!¢ 

Section 352 of the Act provides, inter 
alia, that: 

No mineral deposit covered by this section 
shall be leased except with the consent of the 
head of the executive department, independent 
establishment, or instrumentality having juris- 
diction over the lands containing such de- 
posit . . . and subject to such conditions as that 
official may prescribe to insure the adequate 
utilization of the lands for the primary purpose 


for which they have been acquired or are being 
administered. 


The MLA requires the chief 
of the Forest Service to 
consent to the leasing and 
ensure that the Osceola will 
be preserved for timbering, 
watershed, wildlife and 
recreation 


Thus, the Mineral Leasing Act for 
Acquired Lands, §352, requires the agency 
head—in this case, the chief of the Forest 
Service—to consent to the leasing and 
provide conditions which ensure that the 
Osceola will be preserved for timbering, 
watershed, wildlife, and recreational 
purposes. The formulation of these 
conditions, however, is but one part of the 
lease issuance process. 

A permittee must show, within the term 
of the permit, that he has discovered a 
“valuable” deposit of phosphate. 43 
C.F.R. 3520.1-1(a). A valuable deposit is 
defined by federal regulation: 


A permittee has discovered a valuable deposit 
of one of the other permit minerals if the mineral 
deposit discovered under the permit is of sucha 
character and quantity that a prudent person 
would be justified in the further expenditure of 
his labor and means with a reasonable prospect 
of success in developing a valuable mine. The 
permittee must present sufficient evidence to 
show that there is a reasonable expectation that 
his revenues from the sale of the mineral will 
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exceed his costs of developing the mine, and 
extracting, removing, and marketing the 
mineral. 43 C.F.R. 3520.1-1(c). 

Thus, if a permittee should be unable to 
show that the “potential revenues” of the 
mine exceed development costs, then he 
has failed the valuable deposit test and is 
not entitled to a mining lease. Therefore, it 
is the determination of what are valid costs 
of the mining which ultimately decides the 
entitlement issue. 


he determination is guided by 

the findings of a technical exam- 

ination and environmental 
analysis, prepared by the Bureau of Land 
Management. The technical examination 
explores the technical aspects of the 
proposed mining operation, and evaluates 
the impact of such operations on other 
land uses, resources, or land management 
programs. The environmental analysis 
must address the impact of the proposed 
operation.!” 

The significance of the setting of the 
lease terms and the fact that it may involve 
a great deal of discretion may require a 
more stringent analysis than presented in 
the technological examination—which 
probably is only sufficient to identify 
general environmental problem areas. It 
has been suggested that as lease terms have 
a significant effect on the environment, 
they may be more appropriately the 
subject of an environmental impact 
statement (“EIS”), pursuant to the Na- 
tional Environmental Policy Act.'* In 
NRDC v. Berklund, the district court 
noted as much: “It is true that it is the 
setting of the lease terms which allows the 
Secretary maximum discretion. . . . If the 
Secretary decided to set lease terms, he 
should have before him a comprehensive 
EIS which includes . . . estimated costs of 
compliance.” 

The D.C. Circuit Court of Appeals 
agreed, stating that 


[t]he Department [of Interior] abided by 
NEPA's requirements . . . by introducing 
environmental analysis at crucial points in the 
leasing process . . . [t]he agency requires a 
demonstration that the estimated revenues can 
reasonably be expected to exceed estimated 
costs. . . . Those costs can include the costs of 
complying with lease terms demanding com- 
plete reclamation and safeguards against en- 
vironmental harm. 


Thus, the timing of the EIS is 
inextricable from the entitlement determin- 
ation. An EIS prepared at a noncrucial 
time, e.g., prior to formulation of the lease 
stipulations, may lead to an invalid deter- 
mination of the proper costs to be charged 
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to the permittee, and the determination of 
whether costs exceed revenues might well 
be tainted. 


Impact of NEPA on Lease Stipulations 

The National Environmental Policy Act 
requires federal agencies to take environ- 
mental factors into account when making 
discretionary decisions.'® It is, however, 
clearly inapplicable to decisions of a 
ministerial nature.?° As stated by the court 
in Kerr-McGee v. Andrus," “Kerr- 
McGee’s statutory entitlement cannot be 
abridged by the National Environmental 
Policy Act. The requirements of that Act 
cannot supplant the statutory requirement 
of §211(b).” 

Although entitlement, per se, may not be 
abridged, the MLA provides the Secre- 
tary with discretion in setting the terms and 
conditions through lease stipulations,?? 
and the courts have not hesitated to use the 
discretionary act as the “back door” for 
NEPA'’s entrance. Perhaps the most direct 
statement to this effect was the following: 


Plaintiffs’ concern that the Secretary will be 
forced to issue a lease where the social and en- 
vironmental costs of coal mining far outweigh 
the benefit is without basis. NEPA requires the 
Secretary to determine particularized lease 
terms for land reclamation and air, water and 
wildlife protection specifying, if necessary, areas 
which cannot be mined. It also directs the 
Secretary to consider “unquantified environ- 
mental values.” 42 U.S.C. §4332(2)(b). 

*** * 


In sum, although NEPA does not give the 
Secretary authority to reject a lease on purely 
environmental grounds, it does direct him to 
exercise his authority to safeguard society and 
prevent irreparable damage to the environment 
through a careful and complete formulation of 
lease terms.?3 


ease terms which impose per- 

formance standards which are 

unattainable with current tech- 
nology, and thus preclude lease issuance, 
do not necessarily violate the integrity of 
§211(b). The Berklund court equated non- 
compliance due to lack of technology as a 
“cost” to the lease applicant: 

If the permittee does not have the technologi- 
cal capability to comply with such standards, the 
high cost of compliance will outweigh potential 
coal revenues and he will fail the commercial 
quantities test. Until the permittee develops the 
necessary technology ona cost effective basis, he 
will be unable to make the requisite statutory 
showing and will not receive the lease.24 

The court’s analysis is patently appli- 
cable to the valuable deposit test of 
§211(b), i.e., the inability of a phosphate 
lease applicant to comply with perform- 
ance standards and lease stipulations 
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(which comply with NEPA mandates), due 
to a lack of technology, will make mining 
costs prohibitive. Thus, the permittee will 
fail the valuable deposit test and, pursuant 
to §211(b), there is no entitlement to a 
lease. 

As compliance with the stipulations is 
the final hurdle to entitlement, it should 
come as no surprise that the plaintiff in 
Florida v. Watt placed major emphasis on 
the defective nature of the stipulations, as 
formulated, and characterized any deci- 
sion based on them as “a_ spurious 
determination of whether valuable 
deposits of phosphate exist.”5 


Florida’s reliance on the 
substance and procedure 
indicated in the Mineral 
Leasing Act for Acquired 

Lands was well placed — 


Count II of the amended complaint, in 
addition to alleging that the stipulations 
are wholly inadequate to protect and pre- 
serve the Osceola for its acquired purposes 
and administered uses, emphasized that 
the Federal Government's position on fea- 
sibility of restoration technology “is not 
supported by and is, indeed, contrary to all 
available scientific evidence.” In support of 
its contention, the state noted that the 
United States Fish and Wildlife Service, 
and Florida state agencies responsible for 
research and forest co-management have 
found that adequate restoration technolo- 
gy does not exist. 

Regardless of the Federal Government’s 
position on restoration technology, it is in 
apparent contravention of federal regula- 
tions which require that proposed lease 
stipulations are to be used on a valid 
technical examination/ environmental 
analysis,?° and not the generalized obser- 
vation that “technology has improved.”27 
Lease stipulations, the safeguards built 
into the Mineral Leasing Act and 
recognized by the Berklund court as ful- 
filling NEPA’s requirement that particu- 
larized lease terms be formulated which 
protect land, air, water, and wildlife, 
would seem of dubious value if not based 
upon a valid technical examination.?8 


Conclusion 


The State of Florida’s reliance on the 
substance and procedure indicated in the 
Mineral Leasing Act for Acquired Lands 
was well placed. Section 352 of that Act, 
requiring the consent of the supervising 
agency, and conditions which ensure that 
the lands may be utilized for the primary 
purpose for which they were acquired and 
are being administered, seems to preclude 
turning a vast portion of the forest into 
what one phosphate industry official 
characterized as “a moonscape.”?? The im- 
propriety of issuing phosphate mining 
leases may well be underscored by con- 
trasting the standard of “ensuring” 
primary purpose utilization with the 
uncertain nature of the restoration tech- 
nology in a forest/ wetlands environment. 

Even if restoration technology was avail- 
able, this does not mean a fortiori that 
phosphate should be mined in the Osceola. 
The language of the Act itself indicates an 
intent to seek a co-existence of utilizations 
or, at the very most, only a temporary dis- 
location of use while mining activities are 
carried out. This seems logical in light of 
the nature of many of the mining activities 
which are authorized by the Act. 
Specifically, activities such as drilling for 
oil or natural gas, and other mining oper- 
ations, are limited in their geographical im- 
pact, i.e., they are localized operations 
which do not require the extensive removal 
of thousands of acres of forested lands. It is 
plausible to speak in terms of ensuring 
primary purpose utilization when a 
singular oil or gas rig is operating—not so 
when thousands of acres of forest and wet- 
lands are stripped away. 

Due to the consequences of noncom- 
pliance, concern about federal agency ad- 
herence to the Mineral Leasing Act should 
be paramount. While §211(a)’s demand 
that leasing decisions be made “in the 
public interest” is of little sustenance, 
§352’s mandate—that the primary and ad- 
ministered uses be ensured—must not be 
ignored. It provides that measure of 
objectivity and standard setting which 
opens federal agency decisions to both a 
demand for compliance and a basis for 
challenge. BJ 


' See, e.g., Natural Resources Defense Coun- 
cil, Inc. v. Berklund, 609 F.2d 553 (D.C. Cir. 
1979): Texas Oil & Gas International, Inc. v. 
Andrus, 488 F.Supp. 976 (D.C. Colo. 1980). 

2See Martin, The Interrelationships of the 
Mineral Lands Leasing Act, the Wilderness Act, 
and the Endangered Species Act: A Conflict in 
Search of Resolution, 12 ENVTL. L. 363 (1982). 

3Florida v. Watt, No. 82-421-Civ-J-B (M.D. 


Fla., May 3, 1982). Gov. Bob Graham and 
Senators Lawton Chiles and Paula Hawkins 
joined as plaintiffs in the suit. 

4The corporations which have applied for 
mining leases are: Monsanto Corporation, 
Kerr-McGee Corporation, Pittsburg & Midway 
Co. (Gulf Mineral Resource), and Global 
Exploration and Development. 

5 At the time this paper was written, it was not 
apparent that Secretary Watt would find that 
n.ining in the Osceola was “precluded,” as the 
title of this work suggests. However, the sen- 
tence in the text which is the subject of this note 
has proved portentous. Ironically, a preference 
right leaseholder, Kerr-McGee Corporation, 
has recently filed suit against Secretary Watt, 
alleging that he failed to comply with MLA pro- 
visions in his decision to deny the leases. 

616 U.S.C. §§480, 500, 513-519, 521, 552, 563 
(1911). 

7 The authority to designate lands as national 
forests was granted by The Creative Act of 1891 
(popular name), 16 U.S.C. §471, repealed, Pub. 
L. 94-579, Title VII, §704(a), October 21, 1976, 
90 Stat. 2792. The President’s action was subject 
to the Organic Administration Act of 1897 
which provides, inter alia, that, “No national 
forest shall be established except to improve and 
protect the forest within the boundaries, or for 
the purpose of securing favorable conditions of 
water flows, and to furnish a continuous supply 
of timber for the use and necessities of citizens of 
the United States; but it is not the purpose or 
intent of these provisions, or of said section, to 
authorize the inclusion therein of lands more 
valuable for the mineral therein, or for 
agricultural purposes, than for forest purposes.” 
Id. at §475. (emphasis added) 

«See, e.g., Act of July 26, 1866, ch. 262, 14 
Stat. 251 (codified as amended in sections of 30, 
43 U.S.C.); Act of May 10, 1872, ch. 152, 17 
Stat. 91 (codified as amended at 30 U.S.C. §21 
et seq., as noted in Texas Oil & Gas Corp. v. 
Andrus, 488 F. Supp. 976 (D.C. Colo. 1980). 

9 See, e.g., cases cited in footnote 1, supra. 
See also, Burglin v. Morton, 527 F.2d 486 (9th 
Cir.), cert. denied, 425 U.S. 973 (1976); Boesche 
v. Udall, 373 U.S. 472 (1963). 

'0For a history and discussion, see Federal 
Preference Right Coal Leases: How Much 
“Right” Really Exists?, 12 NAT. RESOURCES 
Law. 389 (1979). 

''Pub. L. No. 94-377 (August 4, 1976). 
'Florida v. Watt, Amended Complaint at 34. 
'3Kerr-McGee Chemical Corp. v. Andrus, 


No. 76-0608 (D.D.C. 1976) revd on other 
grounds, 574 F.2d 637 (D.C. Cir. 1978), cert. 
denied, 439 U.S. 880 (1978). 

'4See Blueher, Mineral Leasing Act of 1920: 
Environmental Standards Set By Departmental 
Regulations, 20 Nat. Resources J. 367 (1980). 

'S The federal district court in Berklund cites 
the U.S. Supreme Court holding in Udall v. 
Tallman, 380 U.S. | (1965) as requiring the court 
to respect an agency’s interpretation of its sta- 
tutory discretion, and notes, “Since the 
enactment of the Mineral Leasing Act in 1920, 
the Department has never wavered in its inter- 
pretation of the mandatory language of Section 
201(b).” 458 F.Supp. at 935. 

1630 U.S.C. §§351-59 (1947). Since 1960, the 
forest has been administered pursuant to 16 
U.S.C §528 (Multiple Use and Sustained Yield 
Act). The Act provides that national forests are 
established and are to be administered for 
outdoor recreation, range, timber, watershed, 
and wildlife and fish purposes. 

743 C.F.R. 3521.1-4(b). 

'SThe Solicitor of the Department of Interior 
concluded in 1975 that the Secretary has broad 
discretion to impose terms which would make 
mining impractical or uneconomical, i.e., he 
would be complying with the statutory mandate 
to issue a lease, “albeit a lease with burdensome 
terms.”, Federal Reserve Right Coal Leases, 
supra note 35, at 410. 

'9 See, e.g., Zabel v. Tabb, 430 F.2d 199 (Sth 
Cir. 1970); Calvert Cliffs Coordinating Com- 
mittee v. A.E.C., 448 F.2d 1109(D.C. Cir. 1970). 

20Union Oil Co. of California v. Morton, 512 
F.2d 743 (9th Cir. 1975) (NEPA not to be 
applied to make discretionary an action which 
was mandatory before its enactment); United 
States v. SCRAP, 412 U.S. 669 (1973) (NEPA 
not intended to repeal by implication any other 
statute). 

2INo. 76-0608 (D.D.C. 1976), rev'd. per 
curiam, 573 F.2d 637 (D.C. Cir. 1978), cert. 

denied, 439 U.S. 880 (1978). 

2230 U.S.C. §187. 

23NRDC v. Berklund, 458 F.Supp. at 936. 

24 Id., at 937. 

25 Florida v. Watt, Amended Complaint at 2. 

2643 C.F.R. 3521.1-5. 

27In a letter to Senator Chiles, the under- 
secretary of the Department of the Interior 
stated, “It is our view that present technology 
gives every indication that mined land can be 
restored to meet these requirements.” Florida v. 
Watt, Amended Complaint at Exhibit D. 


* As indicated in note 15, supra, Secretary 
Watt determined that restoration technology 
did not exist, and thereby concluded that the 
commercial quantities test had not been met. 
Kerr-McGee Corporation’s suit against 
Secretary Watt is based on their understanding 
of the Department of the Interior's position 
prior to the Secretary's decision. 

22*The Sawgrass Rebellion,” WUFT-TV, 
Gainesville, Florida (televised Sept. 29, 1982). 
It was also noted that “every living thing must be 
removed from the face of the earth” during a 
phosphate mining operation. 


H. Alan Pell practices law in 
Gainesville. He received his B.A. cum 
laude in English from the University 
of Florida in 1975 and his law degree 
from that same university in 1983. 
During law school, Pell worked as a 
legal intern in the Law Center's civil 
clinic program and served as an 
officer in the University of Florida’s 
Environmental Law Society. 

Copies of the full length paper 
submitted in the writing contest are 
available from Richard Hamann, 
Center for Professional Develop- 
ment, Holland Law Center, 
Gainesville, Florida 32611, for a 
nominal copying charge. 
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Advice New Admittee 


from Old Country 
Lawyer 


by Sherwood L. Stokes 


ow that you have graduated 

from law school and passed 

the Florida bar examination 
and become admitted, quo vadia? 

Few if any of you will, as the majority of 
my generation did, purchase some law 
books and furniture on credit, rent a 
couple rooms, and hang out your shingle 
with a relative or yourself doing the 
secretarial work. 

It was June of 1948, 35 years ago, that I 
received my LL.B. (later replaced with a 
J.D.) from the University of Florida 
College of Law. There were good job 
openings in Miami, Jacksonville, Tampa, 
and Pensacola then because the law schools 
had been closed during World War Ilanda 
number of lawyers had died or retired 
during the war. The state had begun to 
boom with servicemen who had been sent 
to Florida to train and who were now 
locating here permanently. 

Most of us from that class had, as the 
previous classes of 1946 and 1947, turned 
our backs on the good openings, however, 
and returned to our hometowns to 
commence the practice of law. 

My books show that for the first full year 
of practice, I paid my overhead and made 
the magnificent sum of $16 per month. 
That is not as bad as it sounds because 
several of my contemporaries did not even 


cover their overhead the first year. Starting 
salaries with law firms averaged about 
$125 per month, and the minimum wage 
for all other occupations was 25¢ per hour. 

Martindale-Hubbell for 1948 listed 2,774 
Florida lawyers located in 120 cities or 
towns. The 1940 census showed Florida’s 
population to be 1,897,414; however, the 
1950 census showed the population had 
grown by nearly one-third to 2,771,305. 
Dividing the 1948 number of lawyers into 
the 1950 census figures shows approxi- 
mately one lawyer for each 999 people. 
While this figure is not an exact one, it isin 
the ball park. Law schools had not yet 
begun spewing out graduates in their 
present day numbers. 

According to the September 1982 
Florida Bar Journal, there were 364 Florida 
cities and towns with one or more lawyers 
totaling in number 21,273 for a percentage 
increase of 76.87. Divide this number of 
lawyers into the 1980 census figure, 
9,739,992, and we get one lawyer for each 
458 Floridians. Again, not an exact figure, 
but close enough. 

These figures indicate that progress and 
money, not people, foster the practice of 
law. Otherwise the number of lawyers 
would increase in proportion to the increase 
in population. 

The current economics of law practice 


are not bad, but you should know that 
lawyers make far less money than is believed 
by the general public or by the law 
professors who have never practiced. 

Experienced lawyers have generally 
earned upper middle class incomes but 
have tried to live ona grander scale. Daniel 
Webster said it best in a speech to the 
Charleston, South Carolina, Bar on 
May 10, 1848: “I can give it as the condensed 
history of most, if not all good lawyers, 
that they lived well and died poor.” 

Experience has taught me that, with few 
exceptions, lawyers with money married it, 
inherited it, or made it through sideline 
businesses or investments. 

A recent personal survey of several law 
firms showed that they are offering the 
average new admittee, who does not know 
his way to the courthouse, starting salaries 
from $12,000 to $18,000 a year. Young 
lawyers with three to five years’ trial, title 
or real estate experience can find positions 
with established firms at $22,000 to $28,000. 

What can you expect to earn several 
years down the road, when you have 
become experienced in several fields of 
law? That depends on your ability to get 
and keep clients, your willingness to work 
long hours, your skill, your diligence, and 
your efficiency. Despite the invention of 
the hourly time charge, you are still on a 
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piece work basis; and after you raise the 
overhead, you only have to work if you 
want to eat. Also, remember that your 
worth is limited by what your clients can 
afford to pay you. 

Some reliable information on what 
Florida lawyers earn is the 1981 Florida 
Bar membership survey results. Out of 
17,000 members questioned, 5,601 re- 
sponded. More than half of those said that 
their net (after overhead) was less than 
$35,000. 


his sampling indicates that 
more than 50 percent of Florida 
lawyers earn less than many 
telephone repairmen and linemen, car- 
penters, plumbers, blocklayers, steel 
workers and automobile workers. So 
practicing law is not the economic bonanza 
that you have been taught to believe. But 
just so you do not completely lose heart, 
the entire answer to the income question 
on the Bar survey follows: 
What was your personal net (less business over 
head) income before taxes in calendar year 1980? 
(322) under $10,000 
(103) $10,000 to $12,999 
(145) $13,000 to $15,999 
(413) $16,000 to $19,999 
(323) $20,000 to $22,999 
(320) $23,000 to $25,999 
(482) $26,000 to $29,999 
(489) $30,000 to $34,999 
(334) $35,000 to $39,999 
(1,126) $40,000 to $44,999 
(331) $45,000 to $49,000 
(6) $50,000 to $74,999 
(436) $75,000 to $99,999 
(240) $100,000 to $124,000 
(130) $125,000 to $149,000 
(91) $150,000 to $199,999 
(92) $200,000 or more 

You will note that a few do make it big, 
but that the air gets rarified as the altitude 
increases. 

The odds are that you will take a job 
with a law firm. Reasons are two-fold. 
First, you do not have the opportunity to 
save up capital, for example, as did much 
of the 1948 class while serving the armed 
forces; and secondly, inflation has virtually 
abolished the one-man law office. In fact, 
the two-man law office may no longer be 
feasible. 

It was the one-man law office, as the last 
stronghold of the maverick, that brought 
me to the practice of law. You will never 
know the joys of that day or of an honorable 
life as a maverick in an age of conformity. 
You will never be looked upon as pater 
familias. 

Nor are you apt ever to be a general 
practitioner with some knowledge in all 


fields of the law and the ability to cross 
swords in any field, given due time to 
prepare. Rather you will likely bea special- 
ist in one or two fields, jousting with other 
specialists in the same field. 

Do not be smug in your degree and your 
admittance to practice. Florida originaily 
required only a third grade education, then 
reading law with a lawyer until you could 
pass the bar examination. This standard 
was then raised to require an eighth grade 
education, read law, and pass the bar; then 
to a four-year college education, read law, 
and pass the bar. 

Later Florida adopted the requirement 
of graduation from a law school, perhaps 
as a measure to limit the number of 
lawyers. At first, practice privileges were 
coupled with the diploma privilege, but 
later passing the bar examination was 
engrafted upon four years of college and 
three years of law school. Next, a manda- 
tory apprenticeship may be required. 

When the class of 1948 entered practice, 
there were a few lawyers practicing who 
had come in under the third grade rule. 
These were some of the greatest and most 
literate lawyers I have known. If youdoubt 
this, note the clarity of the opinions written 
by the Florida Supreme Court during this 


era. Consider the LSAT. Is it raising the 
standard of our profession or is it keeping 
out good lawyers? 


When I was in law school, Harry Trusler, 
who was dean of the University of Florida 
College of Law, told us: “A ‘C’ is a 
gentleman’s grade. The ‘A’ student will 
write or teach. The ‘B’ students will work 
for the ‘C’ students and the ‘D’ students will 
get rich.” 

After 35 years of observation I have 
found the statement to be true. One 
hundred percent work will get you an “A” 
in law college but it takes 135 percent work 
to get and hold clients, and the “D” 
students were there only to learn law to 
protect the family business. 

Give only written opinions to your 
clients, and if time does not permit that, 
record the opinion and have it typed later 
and placed in the file. Malpractice suits 
against lawyers are becoming common- 
place. Fortune Magazine in its article, 
“Kodaks’ Revenge on its Law Firm,” 
May 30, 1983, predicts that in the future 
malpractice suits against lawyers will 
almost equal those against doctors. 
Fortune’s prediction is that five percent of 
all lawyers and six percent of all doctors 
now practicing will be sued for malpractice 
each year. 

Even if you can remember the exact 
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advice you gave, it will be your word 
against that of the client who sues you, 
unless you have proof. Lawyers are no 
more popular with juries than are other 
segments of the population. 

Advice given to me by an older lawyer 35 
years ago is still valid. He said: “Be 
extremely careful of the advice you give to 
anyone, client or not,” and illustrated the 
admonition graphically with a personal 
experience. 

When he was first practicing law, he had 
a housekeeper who was always having 
marital problems. One morning when he 
was leaving the house in a hurry, almost 
late for a court appearance, she complained 
of the latest outrage committed by her 
husband, and said, “Sir, what would you 
do with that man?” 

“I would shoot him,” replied the attorney 
and hurried on his way. That afternoon the 
housekeeper called him to advise she had 
followed his advice and shot that man. 
Fortunately, the wound was superficial. 

Devote your first week to courtesy calls 
upon the senior attorneys in the area, the 
judges before whom you will practice, and 
the clerk of the court. When you seek the 
advice of an older lawyer, be sure you have 
first thoroughly briefed the matter. In 
other words, do not draw upon the skill of 
another until you have exhausted your 
own. If you follow the rule, you will find 
experienced lawyers ready to help. 


ood manners have a place in 
the practice of law and help 
to minimize the time and 
trouble it takes to solve any problem. 
Never let courtesy lead you to compromise 
your client’s case, but always be courteous 
in the courtroom, not only to judge and 
jury, but also to your opposing counsel. 

Outside the courtroom, treat your fellow 
lawyers as if they were guests in your home. 
You will make enough enemies from the 
ranks of your opponents’ clients, and even 
from some of your own clients, without 
making enemies of your fellow lawyers. 

Trial work is necessary if you intend to 
protect the interest of your clients com- 
pletely, but it is unrewarding. If you win 
for your client, he will only assume that he 
was entitled to win, and so any lawyer 
could have won the case. If you lose, which 
will happen more often than you wish, the 
client thinks that if he had hired a better 
lawyer, he could have won. 

The client who only wants a fair trial 
with his side fairly presented and impar- 
tially heard and who is willing to abide by 
the outcome without complaining is a rare 


bird. In 35 years of practice, | have had 
only three such clients. 

If youand your client do believe that the 
adverse decision in the lower court was 
contrary to the law and evidence, do not 
hesitate to appeal. A record of fair 
tenaciousness (as opposed to frivolous 
nitpicking) will win many equitable settle- 
ments for your clients on matters which 
would otherwise have to be litigated. 

Clients quoting “they say law” to you 
will be a thorn in your side until you learn 
to explain that there are two kinds of law: 
“They say law” available on any street 
corner and “the real law.” The latter comes 
from the advice of a competent attorney 
who is willing to back up his opinion in 
court. 


Last, but not least, cast in bronze and 
hang upon your waiting room wall one or 
all of the following: 


“You never know a person until you 
share an inheritance.” Mark Twain 


“Relatives are to love and not to do 
business with.” Bruce Crawford 


“If it is right, it can wait. If it is wrong, it 
must be done now.” Apocyphral 
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Judicial Evaluation 


Who’s To Judge? 


Part Il 


The results of the judicial responses to the Judicial Evaluation Committee’s earlier survey on the mode of 


evaluation for Florida’s judges was printed in the June 1983 issue. That same survey was sent to attorney 
members and those responses are printed in this column. 


by Ronald A. Cyril and Joseph W. Little 


In response to two requests made of the membership of The test those evaluative instruments in selected jurisdictions in 
Florida Bar by the Judicial Evaluation Committee, 399 Bar Florida. 
members completed the survey designed to determine how the 
performance of judges is to be evaluated and who shall do it. 
Despite this scant response, the results so strongly support those 
obtained from the survey of Florida’s judges, which was reported appellate judges, trial judges and members of the Bar, and 
in the June 1983 issue of The Florida Bar Journal, the committee commentary about the inferences the committee has drawn. 
believes it has sufficient information to proceed with the next Evaluative Criteria 

steps in its task. Those tasks are to develop evaluative instruments, 
based upon the information obtained from the surveys, and to 


The description and methodology of the survey were described 
in the June 1983 Journal article and will not be repeated. Instead 
this article presents statistical tabulations of the responses of the 


Table | lists the evaluative criteria deemed important to the 
respondents. 


Criteria for Evaluating Judges 
(Percentage acceptance as agree or strongly agree) 
Characteristic Appellate Trial 
Judges Judges Lawyers 

Attentiveness 100 96.1 95.5 
Legal ability 100 96.5 96.5 
Quality and reasoning of opinions 100 95.6 97.5 
Mental and emotional stability 100 97.7 97.0 
Moral values/ethics 100 92.2 88.0 
Writing ability 100 77.2 82.6 
Conscientiousness 100 98.8 94.2 
Ability to make decisions 100 98.8 97.4 
Common sense/sound judgment 100 98.4 98.3 
Diligence and industry 100 98.4 91.7 
Desire to improve/willingness to learn 100 96.8 90.2 
Intellectual honesty 100 97.6 94.5 
Neutrality and fairness 97.1 99.2 98.0 
Temperament 94.9 98.4 89.9 
Courtesy/consideration/respect for others 97.4 98.1 92.7 
Patience and tolerance 94.9 98.0 90.0 
Ability to communicate 97.4 96.1 92.0 
Legal knowledge 97.4 97.7 96.4 
Personal life and conduct 92.3 90.4 50.6 
Intellect 94.8 94.1 92.5 
Efficient use of time 92.3 96.1 84.3 
Intellectual and moral courage 97.5 94.5 89.7 
Procedural correctness 97.4 92.6 93.8 
Compassion and humanity 89.7 93.3 82.6 
Concern for parties and witnesses 78.9 97.6 93.2 
Punctuality and promptness 89.2 96.5 85.9 
General health 89.7 81.3 56.9 
Ability to handle complex cases 89.7 89.8 94.3 
Humility 84.6 83.6 58.2 
Management/control of court procedures 74.4 97.6 91.4 
Experience as a practicing lawyer 82.1 68.6 93.5 
Independence 89.8 94.9 94.3 
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Criteria that fewer than 50 percent of the Bar members thought 
were important were: quantity of cases decided or opinions 
written (39.2%); speaking skills (37.5%); age (13.5%); administra- 
tive ability (40.2%); involvement in civic activities (10.3%); 
quantity of hearings held (28.5%); settlement efficiency (41.3%); 
and appearance (41.5%). 

Table | also demonstrates that fewer lawyers than judges 
believe that personal general health and humility have an 
important bearing on a judge’s performance. This suggests that 
lawyers deem strictly personal factors to be less important than 
do judges. 

Table 2 demonstrates how the respondents assessed the 


suitability of various groups to conduct judicial evaluations. 

The overwhelming message of Table 2 is that both judges and 
members of the Bar believe that judicial evaluations should be 
done by people who have first-hand knowledge of performance. 
For most aspects of performance this means the attorneys 
appearing before the judges should be the evaluators. Only where 
an asterisk appears was an evaluating group selected ina particular 
place by more than a majority of the respondents. 


Evaluation Method 
Table 3 demonstrates how the respondents assessed the 
suitability of various evaluative techniques. 


Table 2 
Suitable People to Evaluate Various 
Aspects of Judicial Performance 


Judges Lawyers 
Aspect to be evaluated 1st Choice 2nd Choice 3rd Choice |1stChoice 2nd Choice 3rd Choice 
Technical qualifications: knowledge, | Attorneys Assoc. judges Assoc. judges Attorneys Attorneys Assoc. 
quality of opinions, etc. appearing* (Attorneys (Com. lawyers | Appearing” Appearing/ Judges 
(Assoc. judges) appearing) and judges Attorneys & 
Judge Com. 
Work capacity: diligence, trial Attorneys Assoc. judges Attorneys Attorneys Assoc. Attorneys & 
management, etc. Appearing (Attorneys Appearing Appearing” Judges Judge Com. 
(Assoc. judges) Appearing) (Attorneys 
Appearing) 
Interpersonal abilities: attentiveness, | Attorneys Court Adm. Jurors Attorneys Assoc. Jurors 
neutrality, etc. Appearing* (Attorneys (None) Appearing* Judges 
(Attorneys Appearing) 
Appearing) 
Personal character traits: integrity, |Attorneys Attorneys Assoc. judges | Attorneys Assoc. Attorneys & 
dignity, etc. Appearing Appearing (Attorneys Appearing” Judges Judge Com. 
(Assoc. judges) (Attorneys Appearing) 
Appearing) 
Productivity factors: number of Chief judge Assoc. judge Attorneys Chief Judge Assoc. Attorneys 
cases, opinions, etc. (Chief judge) (Assoc. judge) Appearing Judges Appearing/ 
(Attorneys Assoc. Judges 
Appearing, 
Assoc. judge) 
Overall: all criteria Attorneys Assoc. judges Assoc. judges | Attorneys Attorneys & Assoc. 
Appearing* (Attorneys (Attorneys Appearing* JudgeCom./ Judges 
(Assoc. judges) Appearing) Appearing) Assoc. Judges 


Table 3 
Evaluation Methods 
(Combined percentage of acceptable and very acceptable 


responses) 
Appellate Trial Appellate ‘Trial 
Method Judges Judges Lawyers Method Judges Judges Lawyers 
Rating scale of certain skills 74.4 74.3 86.9 Written report of strengths 77.9 53.9 66.9 
and behaviors and weaknesses 
Checklist of characteristics for 74.4 70.6 72.1 Statistical report of total work 61.5 47.2 36.1 
those traits and behaviors output 
Survey using combination of 66.6 66.2 85.8 Retention election 64.3 41.2 37.8 
ratings. scales or checklists Ranking report of judges in 23.0 34.3 52.7 
Interviews with others about 64.1 66.7 65.5 same court or district 
judge being evaluated Report of achievements of 33.3 24.0 31.8 
Interviews with judge about 59.0 63.9 41.9 objectives set by chief or 
being evaluated presiding judge 
Review of tangible work 79.5 58.4 63.6 
products 
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Table 3 demonstrates a substantial agreement among judges 
and members of the Bar that rating scales, checklists, and surveys 


are more appropriate evaluative techniques than more subjective 
methods. 


best evaluative techniques to be used by various potential 
evaluators. 

Superimposing inferences from Table 4 upon those from 
preceding tables strongly suggests that the best mode of evaluation 
is a rating made by attorneys appearing before the judge being 


Table 4 demonstrates what the respondents deemed to be the evaluated. 


Table 4 


JUDGES 


Preferred Evaluation Methods 
1st Choice 2nd Choice 3rd Choice 
Written report Rating Checklist 
(Written report) (Rating/checklist) (Rating/statistics) 
Written report Rating Checklist 
(Written report) (Rating) (Checklist) 


LAWYERS 


Preferred Evaluation Methods 
1st Choice 2nd Choice 3rd Choice 


Written Rep. 


Evaluation Groups 


Chief or presiding judges Rating Rating/ 
Review 


Fellow judges/same court Rating Rating Rating/ 
Survey/ 
Checklist 
Checklist/ 


Survey 


Appellate judges Written report 
(Written report) 
Rating 
(Rating) 
Written report 
(Survey) 
Written report 
(Review) 
Written report 
(Interview J.) 


Rating 
(Rating) 
Rating 
(Checklist) 
Rating 
(Checklist) 
Rating 
(Checklist) 
Rating 
(Rating/interview 
others) 
Rating 
(Interview others) 
Rating 
(Rating) 


Checklist 
(Checklist) 
Checklist 
(Survey) 
Checklist 
(Checklist) 
Checklist 
(Review) 
Checklist 
(Rating) 


Written Rep. Rating 


Lawyers who practiced 
before judge 


Lawyers in general 


Rating Rating Ranking 


Survey Rating Checklist 

Committee of lawyers 
and judges 

Committee of lawyers, 
judges and citizens 


Written Rep. Rating Checklist 


Written Rep. Rating Checklist 


State court administrative 
Officials 


Local court personnel 


Statistics 
(Statistics) 
Written report 
(Rating/checklist/ 
statistics) 
Interview judge 
(Interview J/ 
review) 
Written report 
(Review) 


Checklist 
(Review) 
Checklist 
(Survey) 


Statistics Statistics Survey 


Survey/ Checklist 


Rating 


Ranking 


Media reporters Checklist 


(Survey) 


Rating 
(Interview others) 


Interview 
Others 


Survey Survey 


Law enforcement personnel Rating Checklist Rating Checklist Rating/ 


Checklist 


(Rating) 
Rating 
(Rating) 


Litigants, witnesses, 
victims 


Written report/ 
rating 
(Rating) 
Rating 
(Rating) 
Written report 
(Written report) 
Retention election 
(Retention election) 


Jurors Rating 


(Checklist) 
Trained citizen court Rating 


watchers 
General public Rating 


(Rating) 


(Rating/checklist) 


(Checklist/survey) 
Checklist 
(Written report/ 
checklist/survey) 
Checklist 
(Survey) 
Checklist 
(Checklist) 
Checklist 
(Checklist) 


Survey Checklist Rating/ 


Survey 


Checklist Checklist/ 


Survey 
Checklist 


Survey 


Survey Rating 


Ret. Elect. Survey Rating 


Legend 


Written report: about the strengths and weaknesses of a judge. 


Rating scale: of the degree to which a judge exhibits certain 
skills and behaviors. 


Checklist: of characteristics for indicating traits or behaviors 
which describe a judge. 


Ranking: comparison of a judge with judges in the same court 
or district. 


Report: showing the degree of achievement of objectives set at 
the beginning of the year by the judge and his or her chief or 


Fgesiding judge. 

Statistical report: indicating total work output of a judge. 
Interviews: with judge being evaluated. 

Interviews: with others about the judge being evaluated. 
Survey: poll using a combination of ratings, scales or checklist. 


Review: of tangible work products of a judge such as case files, 
opinions, etc. 


Retention election. 
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Frequency 
Table 5 provides the statistical average of how often the 
respondents thought judges should be evaluated. 


Table 5 
How Long (years) Between Evaluations 
(Average of responses from:) 


Effects 

Tables 8 and 9 present statistics describing the opinions of the 
respondents about whether the existence of evaluations affect 
judicial decisions and attraction of lawyers into the judiciary. 


Table 8 
Might Evaluation Method 
Affect Judicial Decisions? 


Appellate Trial 
Responses Judges Judges Lawyers 
Yes 20.5% 22.0% 62.9% 
No 51.3% 53.5% 16.7% 
Not sure 28.2% 24.5% 20.4% 


Appellate Trial 
Court to be Evaluated Judges Judges Lawyers 
Supreme Court 4.62 3.76 2.98 
DCA 4.46 3.74 2.80 
Circuit 3.87 3.65 2.15 
County 3.21 3.20 1.95 


The statistics in Table 5 demonstrate that judges believe that 
judicial evaluations should be conducted more frequently than 
elections are held in Florida and that members of the Bar believe 
that judicial evaluations should be conducted substantially more 
frequently than do the judges. 

Dissemination 

Table 6 presents the first, second, and third preference of the 
various respondents on the form that publications of evaluative 
information ought to take. 


Table 6 
Preferred Form of Publication 
Appellate Trial 
Responses Judges Judges Lawyers 
Description Only 1st 1st 1st 
Comparative Rankings 2d 3d 3d 
Qualified/Unqualified 3d 2d 2d 


All judges and the lawyers gave first preference to publication 
of only a description of the evaluation. Trial judges and lawyers 
gave second preference to publication of a conclusion that a judge 
was either qualified or unqualified. Appellate judges gave second 
preference to a publication of comparative rankings of judges. 

Table 7 presents statistics describing when the various 
respondents thought the evaluations ought to be published. 


Table 7 
When to Publish Evaluations 
Appellate Trial 
Responses Judges Judges’ Lawyers 
Within the 60-day period 17.9% 14.7% 39.1% 
preceding the election 
At least four months priorto 38.5% 21.0% 18.4% 
the election 
Atleasteightmonthspriorto 7.7% 8.1% 4.4% 
the election 
In the year prior to the 12.8% 20.6% 4.4% 
election 
As soon as the evaluation 23.1% 35.5% 33.7% 
results are tabulated 
without regard to the 
election date 


The statistics in Table 7 demonstrate that lawyers and appellate 
judges believe the evaluative information should be made 
available closer to the time of elections than do trial judges. On 
the other hand more than one-third of the trial judges and lawyers 
believe that the information should be released when tabulated 
without regard to election dates. 
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Table 8 demonstrates that lawyers believe much more strongly 
than do judges that the method of evaluation might affect judicial 
decisions. To the extent that it is true, this reinforces the finding 
that attorneys appearing before judges are the most suitable 
evaluators, and strongly suggests that evaluation should be of 
actual performance rather than a statement of general impression 
of fitness. 


Table 9 
Might Evaluations Affect the Ability 
to Attract New Judges? 


Appellate Trial 
Responses Judges Judges Lawyers 
Yes 28.2% 29.0% 32.4% 
No 43.6% 38.6% 50.6% 
Not sure 28.2% 32.4% 17.0% 


Table 9 demonstrates that more lawyers than judges believe 
that evaluations affect the attraction of lawyers to the judiciary 
and that more lawyers than judges also believe the opposite. The 
paradox is explained by the fact that more judges are “not sure” 
of the effect, thus, diminishing the percentages that hold firm 
views on both sides of the question. 

Reliability 

Table 10 demonstrates how reliable the respondents deem 
various sources of evaluative information to be. 

Although appellate judges, trial judges, and attorney members 
give the highest rating on reliability to the work of committees of 
lawyers and judges, all three groups deemed reports of the Bar to 
be highly reliable. Thus, it may be inferred that an evaluative 
technique that employs attorneys appearing before judges to rate 
the performance of the judges upon criteria agreed by all groups 
of respondents to be important will have a presumption of high 
reliability. 


Table 10 
Reliability of Evaluation Sources 
(Combined percentage of very reliable and somewhat reliable 
responses) 


Appellate Trial 
Judges Judges Lawyers 


Source of Information 


Committee of lawyers andjudges 94.9 92.5 92.8 
Committee of lawyers, judges 87.2 86.9 87.7 
and citizens 
Bar association 82.1 84.2 90.1 
State courts administrator 56.4 50.8 69.7 
Citizens’ group 23.1 25.7 29.3 
Newspaper editorials 30.7 17.9 17.8 
T.V. program 12.9 14.4 19.2 
Radio program 10.3 13.4 13.9 
Newspaper article 15.4 13.5 22.9 


Further Work 
Although no final decisions have been made about the details 
of evaluative criteria, persons and methods, the committee 
believes the following points are important. 
e The evaluation instrument used by lawyers should be short, to 
the point, and quick to complete. 
e The most basic criteria are legal ability, ability to make timely 
decisions, diligence and fairness, neutrality and fairness, atten- 
tiveness, procedural correctness, management and control of 
court procedures, and sufficient force of personality to command 
the operation of the court. 
e Attorneys appearing before judges should be the prime 
evaluators. Some members of the committee believe it important 
to have some lay evaluation of nontechnical factors. Jurors or, in 
the case of county court judges, litigants may best serve this 


function, if it should be included in the evaluation. 
e The evaluation should be on performance and should be 
completed as soon as possible after completion of the performance 
to be evaluated. 

e The evaluation process must not affect the proceeding to be 
evaluated, and it must not be strongly colored by a few extreme 
evaluations. These factors require an anonymous process that 
accumulates a large base of information. 

e The evaluation process should represent a representative cross 
section of all the judicial functions performed by the judges. 

e The evaluation process should not cause the judges to be 
concerned about whether a decision may be reversed, or about 
the quantity as opposed to quality of judicial work done. For 
these reasons no weight should be given to the reversal record of 
judges and little, if any, given to the bulk of work done. BJ 


At least the year- 
end question of 
what to do with 
back issues of 
The Florida Bar 
Journal has an 
easy solution! 


for each year’s issues. 
Each binder $6.50 plus 5% sales tax. 
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To keep on file or to throw away? 


Put them on your library shelf in this attractive binder! 
Made of imitation leather with gold imprinting, this binder made 
especially for the Journal will keep back copies easily accessible 
when you need to search for an article that discussed points of law 
that may help you with a future case. Each binder contains a clear 
plastic pocket for inserting the year and volume number. Order one 


Order yours today by filling out the coupon below. 
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Ronald A. Cyril, Sarasota, is 
chairman of the Judicial Evaluation 
Committee. Joseph W. Little, a pro- 
fessor at the University of Florida 
College of Law, Gainesville, serves 
on the committee. They submit this 
column on behalf of that committee. 


What can you do to help a 
lawyer friend who has a 
drinking problem? 


You don’t help by just covering up 
for your friend, pretending there isn'ta 
problem. People who have alcohol 
problems can’t begin to help them- 
selves until they recognize they have a 
problem. 

You can help by honestly telling your 
friend that you are worried about what 
you see happening. Tell your friend 
how you feel about his or her drinking, 
and be very specific about situations 
and problems caused by your friend’s 
drinking. It might mean a lot coming 
from you, and might help your friend 
begin taking a hard, honest look at 
what's happening. 

And you might suggest your friend 
call our confidential, no-cost HOTLINE, 
for access to our statewide NET- 
WORK of Florida lawyers who have 
learned successful recovery from their 
own alcohol problems. We'll share 
what we've found. 


Address 


We know how your friend feels 


City 


(813) 957-0051 


State 


Florida Lawyers’ 


Zip Recovery Network 
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Stetson Law Review 

The Stetson Law Review, published 
three times a year, released Volume XIII, 
No. | in November 1983. The Review is 
available on a subscription basis for $10 
per year, and on a single issue basis for $5 
per copy. To obtain the publication and 
complete subscription information, write 
Thomas DeCarle, Editor-in-Chief, Stet- 
son Law Review, Stetson College of Law, 
1401 61st Street South, St. Petersburg, 
Florida 33707. 


Articles 

“Vested Rights: Establishing Predicta- 
bility in a Changing Regulatory System,” 
by Robert M. Rhodes, James C. Hauser, 
and Ralph DeMeo, Jr. The authors 
consider the actions of zoning boards when 
they attempt to change zoning and the 
power of developers to stop these changes 
by using the doctrine of equitable estoppel. 

“Tax Considerations of Time-Share 
Development,” by Laurence E. Kinsolving 
and Michael M. Caron. The authors deal 
with the tax implications of time-share 
development to the developer and the pur- 
chaser. The authors also consider what 
business form the developer should assume 
so as to minimize the tax liability of both 
the developer company and its owners. 


Commentary 

“The Star Chamber and the Origins of 
the Modern Administrative Agency,” by 
Dana George Toole. A historical perspec- 
tive on the development and demise of the 
Court of the Star Chamber, and a 
discussion of the parallels between the Star 
Chamber and today’s administrative 
agency. 


Notes 

“Harmless Error, Cause and Prejudice, 
Comity and Federalism: ‘Legal Magic’ and 
the Florida Death Penalty,” by Larry 
Griggs. Discusses the Florida Supreme 


Current Legal Literature 


<Q || 


Court’s use of nonrecord information in 
death penalty review, the use of nonstatu- 
tory mitigating factors by the jury, and the 
hesitance of the Eleventh Circuit to review 
acts of the Florida Supreme Court. 

“Whittling Away Title VII: Hishon v. 
King & Spaulding,” by Manuel Farach. 
Considers the effect of the Eleventh 
Circuit’s conclusion that Title VII does not 
apply to law partnerships. 

“Medical Malpractice and ‘Loss of a 
Chance’ Actions— What Standard Should 
Florida Adopt?” by Victoria E. MacIntosh. 
Examines the use of various standards for 
proving causation when the doctor's acts 
did not cause the injury, but did reduce the 
plaintiff's chance to recover fully. 

“Buckling Up for Safety: Should 
Florida Reconsider the Seat Belt 
Defense?” by Gale Silbermann. Considers 
the Florida Supreme Court's refusal to 
allow evidence of nonuse of a seat belt on 
the issue of comparative negligence. 

“Kidnapping in Florida: Don’t Move or 
You've Done It,” by Matthew J. King. 
Examines the broad reading of Florida’s 
kidnapping statute, and discusses how this 
reading can lead to inconsistent results. 
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Books 


Lester Velie’s Murder Story: A Tragedy 
of Our Times is a compelling piece of 
journalism, a well-presented study of a 
new breed of young, violent criminals and 
the failure of the American justice system 
to offer them help. 

An accomplished analyst of the 
American legal system (his writing awards 
include the ABA’s Silver Gavel, given for 
furthering public understanding of the 
justice system), Velie uses the “little man, 
big picture” technique to demonstrate that 
our juvenile justice system is at best 
ineffective in rehabilitating youthful of - 
fenders, and at worst does them more harm 
than good. 

The “murder story” involves two inmates 
at the minimum-security Lincoln Hall 
School for Boys in Westchester, N.Y. One 
of the boys, an introverted 16-year-old 
truantnamed David Hollis, tries to impress 
a tough, streetwise burglar, 17-year-old 
Terry Losicco, by accompanying him ona 
house burglary. By gaining Losicco’s 
friendship, Hollis can become “a man of 
respect” at Lincoln Hall, no longer subject 
to harassment and bullying from fellow 
inmates. 

Instead of respect, however, Hollis earns 
a 20-year-minimum prison sentence. He 
watched in terror, Velie reports, as Losicco 
beat to death and raped an elderly woman 
“who wasn’t supposed to be home.” Under 
New York law Hollis was as guilty of 
murder as his accomplice. 

Although graphically detailed, Velie’s 
report of the crime is almost incidental to 
the message of the book. The true story 
being reported unfolds in the author’s 
discussion of life at Lincoln Hall, in his 
conversations with inmates other than 
Hollis and Losicco. Reformatories, he 
asserts, are little more than “crime schools,” 
where disrespect for authority and a 
willingness to commit crime establish the 
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pecking order; where peer respect is 
paramount in importance, and respect is 
meted according to each inmate’s toughness 
and “badness.” 

The book is also unsettling in that the 
reader is left to infer that America is 
creating an “underclass” of children 
destined to become career criminals. 

Taking Losicco as the model example, 
Velie shows the effects that poverty, lack of 
a stable home, lack of discipline in school, 
the availability of mind -altering drugs and 
other pressures can have on young minds. 
Velie documents that America is producing 
Terry Losiccos—mean, amoral—in record 
numbers. The country’s current answer to 
the problem, incarceration, only exacer - 
bates their troubles, Velie says. 

While it should have been edited more 
carefully to reduce repetition of some 
points, Velie’s book is good reporting. It 
should be of interest to lawyers and judges 
who work with children. Its study of peer 
pressure and drug abuse among adolescent 
boys might also prove enlightening to 
parents. As its title promises, the book 
depicts a tragedy of our times. 

Murder Story: A Tragedy of Our Times, 
by Lester Velie, Macmillan Publishing 
Co., 866 Third Avenue, New York, N.Y. 
10022; 289 p., illustrations; $15.95. 


— Judson H. Orrick 


Practical Guide for Litigators 

How can a lawyer prove at trial that a 
witness is lying when the proof is inad- 
missible as evidence? What is the best way to 
prepare witnesses for deposition? What is 
the best way to pick a jury ina medical mal- 
practice case? What is the key to writing an 
effective brief? And howcan the news media 
be most effectively dealt with in connection 
with a trial? 


Answers to those and other questionsare 
offered in articles on the practical side of 
litigation collected in a new American Bar 
Association publication entitled “Practice 
TIPS for Litigators: Two Years of Practice 
TIPS from The Brief.” The booklet con- 
tains 19 articles by active litigators that first 
appeared during the past two years in the 
“Practice TIPS” section of The Brief, the 
quarterly newsmagazine of the ABA’s Tort 
and Insurance Practice Section (TIPS). 

While “Practice TIPS for Litigators” 
contains several articles focusing on the liti- 
gation problems facing lawyers in the tort 
and insurance fields, its topics cover a wide 
range of civil litigation concerns. 

The purpose of the articles focusing on 
the practical aspects of litigation, according 
to a foreword to the booklet by immediate 
past TIPS Chairman Ernest Y. Sevier of 
San Francisco, is that “lawyers, and es- 
pecially young lawyers, need practical sug- 
gestions on improving their day-to-day 
techniques in trial work and related aspects 
of law practice. And while law reviews... 
are important research tools, they must be 
complemented by resources addressing the 
practical, day-to-day concerns of lawyers.” 

The price of the “Practice TIPS for Liti- 
gators” booklet is $21 ($17 for TIPS 
members), plus $1 for handling. Write Or- 
der Fulfillment (order number #5190034), 
American Bar Association, 1155 East 60th 
Street, Chicago, Illinois 60637; telephone 
(312) 947-3820. 


Automated System for Florida 
Corporate Practice 

West Publishing company announces 
the first of its Automated Practice Series: 
Florida Corporations System, by Florida 
attorney James W. Martin. 

Florida Corporations System systema- 
tizes and automates the formation and 


continued operation of Florida corpora- 
tions. It is designed to increase staff pro- 
ductivity, save lawyer and staff time in 
drafting and processing corporation docu- 
ments, eliminate duplication of effort, 
make certain that necessary steps and filing 
dates are not missed, and assure consisten- 
cy of high-quality legal services. 

The System’s looseleaf manual provides 
step-by-step procedures, checklists, fact 
sheets, reminders, law references, and 
document forms. The document forms 
have been formatted for use with word pro- 
cessing equipment and are also available 
on ready-to-use diskettes. 

For further information, contact West 
Publishing Company at the toll-free 
number, 1(800) 328-9352. 


Mental Disability Legal Advocates 

A directory listing over 725 organi- 
zations, agencies, projects and individuals 
that provide advocacy services to persons 
with mental and developmental disabilities 
is now available from the American Bar 
Association’s Commission on the Mentally 
Disabled. 

The 29-page publication, entitled Legal 
Resources For The Mentally Disabled: A 
Directory of Lawyers and Other Special- 
ists, contains listings of legal advocacy 
services in every state, accerding to ABA 
commission director John Parry. 

Parry said that while it should be noted 
that the directory does not include all types 
of advocates or sources of information, it is 
the most comprehensive directory available 
to date. 

Single copies of this 29-page directory are 
available for $5 from the ABA’s Commis- 
sion on the Mentally Disabled, 1800 M 
Street, N.W., Washington, D.C. 20036, 
(202) 331-2240. For orders of five or more, 
copies are $3 each. BJ 
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For Your Corporate and Uniform Commercial Code Information . . . 


YOU'VE GOT PARTNER 
TALLAHASSEE 


Let your partner in Tallahassee, 
C.1.S., handle your routine 
Corporate and UCC transactions as 
well as any other information of 
public record. 


CORPORATE SERVICES 

@ Name Availability 

@ Filing Articles & Certificates 

@ Retrieving Documents 

®@ Corporate Searches 
INSTACORP 

Same day preparation and filing of 
new Articles of Incorporation 
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COURIER SERVICES 

@ Airport 
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OTHERS 
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PRECEDENCE 
FAVORS 
BARRISTER 


“The Barrister system has 


had a dramatic impact on the 


“The Barrister® system has had a dramatic impact 
on our management practices, our cash flow and 
profitability, and, most importantly, the quality of 
our practice. 

“Before we had the system we billed when we 
got around to it. Generally that meant a month or 
two after the conclusion of the case. It was just too 
difficult to compile all the information and prepare 
the bills on a regular basis. Now we bill monthly or 
promptly upon completion of a matter. Our clients 
receive their bills when the case is still fresh in their 
minds, and they're much more satisfied because 
they have a chronological picture of the services 
rendered. 

“The system has improved our decision- 
making process by providing management 
information on-demand rather than 
quarterly or yearly. For example, one 
report gives us aging information on each 
of our accounts. 


INFORMATION SYSTEMS CORPORATION / 


2419 Hollywood Blvd. 
Hollywood, Florida 33020 


(305) 944-1811 (305) 923-4343 Broward 
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ADDRESS: 


quality of our practice.” 


Another provides information for the areas of law 
that we practice so we can evaluate profitability 
in each specialty. Now that the attorneys can see 
how time is being spent, they have become more 
conscious about putting in their billable time. 
In fact, our profitability has increased because 
we are now recording the time which had been 
slipping through the cracks. These features, along 
with the word processing capabilities of the 
Barrister system, have enhanced the overall qual- 
ity of our practice. It relieves some of the time 
pressures that attorneys are under, and allows 
us to do a better job for our clients. 

“The consensus of all the attorneys in our firm is 
that they don’t know how they lived 
without it. That's a fact. There is not 

a person in this firm who doesn’t 
believe it is absolutely necessary.” 
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Michael J. Brown, Managing Partner 
Diebold, Bermingham, 


Gorman, Brown & Bridge 
Buffalo, New York 


Barrister is a service mark and 
registered trademark of Barrister 
Information Systems Corporation 
Copyright 1983. 
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Real Property, Probate&Trust Law 


Rent Apportionment: 
A Plea for Statutory Clarification 


Residential rent under F.S. §83.46(1) cannot be payable at the beginning of each rent payment period and 


apportionable at the same time. 
by John J. Boyle 


Section 83.46(1) of the Florida Statutes 

(1981) reads as follows: 
83.46 Rent; duration of tenancies.—(1) Unless 
otherwise agreed, . . . periodic rent is payable at 
the beginning of each rent payment period; and 
rent is uniformly apportionable from day to day. 

The final clause of the subsection that 
residential rent shall be uniformly appor- 
tionable from day to day appears to be of 
uncertain origin. Without the benefit of 
appellate decisions or other authority in- 
terpreting that clause, rent apportionment 
in Florida has been frequently cited to be 
something it is not. Some authors have 
raised the issue of rent apportionment in 
reviewing and analyzing the landlord/ten- 
ant act, without analyzing the historical 
derivation of rent apportion and the con- 
commitant impact of the statute on the 
common law. (See Williams & Phillips, The 
Florida Residential Landlord & Tenant 
Act, | Fla.St. U.L. Rev. 555, 580 n.179 
(1973); 2 Boyer, Florida Real Estate Trans- 
actions, §36.14(1982); and Juergensmeyer 
& Schneider, Florida Landlord & 
Tenant— Residential Leases, §5-1, n.4 
(1981)). 

We agree that this rule of “uniform ap- 
portionability” of rent is the converse of 
the former rule, which was that, once paid 
to the landlord, advance rent becomes the 
landlord’s property and is not refundable 
to the tenant merely because of the latter’s 
breach of the lease. (See Casino 
Amusement Co. v. Ocean Beach Amuse- 
ment Co., 133 So. 559 (Fla. 1931); House- 
holder v. Black, 62 S.2d 50 (Fla. 1955)). 

Two criticisms of §83.46(1)’s provision 
for “uniform apportionability” of rent 
come to mind. It runs against the grain of 
anyone trained in the law to see statutory 
language misused to permit any party toa 
contract to profit from his breach of that 
contract. And a reading of §83.46(1) shows 
that “uniform apportionability” of rent 
may be waived. How can such a substan- 
tial right of the tenant be waived in the face 
of F.S. §83.47(1)(a) (1981), which prohibits 


the waiver of any of the tenant’s rights? 

These two criticisms require an investi- 
gation into the origins and meaning of rent 
apportionment and an analysis of the im- 
pact of that principle upon advance rent. 

At common law there were two cate- 
gories of rent apportionment: apportion- 
ment in respect of estate and apportion- 
ment in respect of time. Apportionment in 
respect of estate was a familiar concept and 
was applicable, for example, in cases where 
a part of the leased lands was taken by 
eminent domain, and the rent had to be ap- 
portioned as to the value of the lands re- 
maining to the tenant’s use. (Woodfall, 
Law of Landlord and Tenant, Ch. 7, §7 
(24th ed. 1939)). 

Apportionment of rent in respect of time 
meant that rent should accrue, like interest, 
from day to day. (I Tiffany, The Law of 
Landlord & Tenant, §176 (1910).) The ap- 
portionment of rent in respect of time was 
not possible at common law, for rent ac- 
crued totally on the day it was due at the 
end of the term. (Lord Coke, William 
Clun’s Case, 10 Coke f.127.) This concept 
led to an odd twist of circumstances at 
common law. 

If a landlord having only an estate for 
life happened to die before the day on 
which the rent was due, the rent was not re- 
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coverable by the deceased landlord’s 
executor, for the landlord had died before 
the rent accrued to him as a debt or claim. 
Nor was the owner of the reversion en- 
titled to anything more than for the use and 
occupation of the land from the time of the 
death of the life tenant. It was greatly to the 
advantage of the under-tenant to see the 
life tenant expire but a short time before 
the rent was due. Such lessee would owe 
only a pittance to the owner of the rever- 
sion for the whole rental period, which was 
usually one year. 


This consequence of rent accrual and 
payability at the end of the term was a 
source of great mischief and fraud on the 
part of tenants in common law England. 
The evil was corrected by the Distress for 
Rent Act of 1737 (11 Geo.2 ch. 19, §15), 
which provided in the above case of the de- 
ceased life tenant that the rent would be 
apportioned between the executor of the 
life tenant and the owner of the reversion. 

This English statute has become a part 
of the common law of Florida because of 
its early date. (See F.S. §2.01(1981)). And it 
is the last pronouncement on this subject of 
rent apportionment to be found in Florida 
law until the enactment of F.S. §83.46(1) in 
1973. 


But in England, the Distress for Rent 
Act of 1737 was just the first of three enact- 
ments on the apportionment of rent as to 
time. The second statute was the Appor- 
tionment Act of 1834(4.& 5 Will. 4.c.22), in 
which rent was made apportionable 
whenever any landlord died before the 
rental due date, regardless of whether he 
was a life tenant or the owner of the rever- 
sion. Apportionment of rent was then 
made comprehensive by the Apportion- 
ment Act of 1870 (33 & 34 Vict. c.35). 
Section 2 of that Act provides, “All rents 
. . . Shall, like interest on money lent, be 
considered as accruing from day to day, 
and shall be apportionable in respect of 
time accordingly.” Section 7 states that the 
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provisions of the Act shall not apply where 
it is expressly stipulated between the par- 
ties that no apportionment shall take 
place. 

The effect of England’s comprehensive 
apportionment of rent has been sum- 
marized by Tiffany: 

The effect of this Act is not only to apportion the 
rent as between persons entitled thereto in suc- 
cession one after the other, but also to appor- 
tion the liability for rent, as when an assignee of 
a leasehold reassigns to another, so as to render 
him liable for a portion of the installment next 
becoming payable, calculated from the time of 
his acquisition of the leasehold to the time of his 
reassignment, and to render his assignee liable 
for the balance. I Tiffany, supra, Section 176. 


Accordingly, apportionment of rent as 
to time may be defined as the fractionabil- 
ity without abatement of rent that has 
accrued due, measured while it was accru- 
ing, among successive landlords or from 
successive tenants. 

Rent apportionment is not rent abate- 
ment. “Apportionment of the rent does not 
mean abatement of it; in the case of ap- 
portionment, the tenant still remains liable 
to pay the whole rent, but in different parts 
to different persons. . . .”(52 C.J.S. Land- 
lord & Tenant §530 (1981)). Abatement, 
on the other hand, means a reduction in the 
amount of the rent based upon relief from 
liability for the rent because of some 
wrongful act of the landlord. (/d. §532). 

To be apportionable, rent that is due 
must have been in the process of accruing 
at the time the need for apportionment 
arose. This means that the accrual of rent is 
not the same as the payability of rent. At 
common law rent accrued, and it accrued 
in toto, only on the last day of the term, at 
which point in time it was due and payable. 
But rent may accrue or grow for a con- 
siderable season before it becomes due and 


payable as a debt: that is, when such rent is 
apportionable as to time. Apportioned 
rent may accrue on a daily basis for an 
entire year, but still not become payable 
until the due date at the end of the year. In 
the latter case the rent is said to accrue de 
die in diem (from day to day) until, finally 
at the end of the term, it “accrues due.” 
“The effect . . . is to prevent the destination 
of [the sum] being finally determined until 
the time when it has actually accrued due, 
or, in other words, become payable. . . .” 
(Emphasis supplied.) (Jn Re Jenkins 
(1915), | Ch.Div. 46, 51). 

The origins and nature of rent appor- 
tionment are established, so it remains 
only to consider the impact of rent appor- 
tionment upon advance rent. Because the 
concept of rent apportionment is fairly 
novel to this country, there are no Ameri- 
can decisions relating rent apportionment 
to advance rent. But the English courts 
have been wrestling with the principle for 
several generations, and they have 
rendered some interesting interpretations. 

In Ellis v. Rowbotham (1900), 1 Q.B. 
740, the parties entered into a written lease 
on a house for one year. The rent was pay- 
able quarterly in advance. The tenant de- 
faulted in payment of the installment due 
at the beginning of the third quarter, and 
the landlord evicted him. The landlord 
then sued for the third quarter’s rent. 

The tenant argued that the landlord’s 
eviction of him caused a failure of con- 
sideration. Such failure should relieve the 
tenant of any rental obligation beyond the 
date on which the landlord had gone back 
into possession, he argued. By virtue of the 
Apportionment Act of 1870, the tenant 
maintained that he was liable to pay only 
an apportioned part of the total rent, 
which he tendered in an amount one-third 


of the quarterly installment claimed by the 
landlord. 

The court said the obvious meaning of 

the lease was that the landlord was to be 
secured as to the payment of rent by its 
being made payable in advance as speci- 
fied. In holding against the tenant, the 
court said at 744: 
I think that the [Apportionment Act of 1870] is 
only intended to apply to sums which are accru- 
ing but have not accrued due at the time when 
the apportionment is said to be required. The 
Act does not, in my opinion, apply to any sum 
duly and properly paid or accrued due before the 
happening of the incident which is said to 
necessitate or require the apportionment. To 
hold otherwise would lead to extraordinary 
results. . . . [T]he landlord was entitled by the 
terms of his contract to retain rent paid in 
advance although subsequently to the receipt of 
the rent he became entitled to re-enter and did 
so. 

The rationale for this conclusion is that 
rent payable in advance accrues as a debt, 
or accrues due, in advance. (DeVore v. Lee, 
30 So.2d 924, 926(Fla. 1947).) Once rent is 
paid, it is no longer apportionable. The ap- 
portionability or not of rent is of concern 
only when rent is payable at the end of the 
rent payment period. If advance rent 
accrues totally when payable in advance, it 
is plainly no longer subject to further ac- 
crual as the payment period runs its course. 
And since rent apportionment means that 
rent, like interest, accrues from day to day, 
it follows that rent which has already ac- 
crued due in advance is exempt from 
apportionment. 

If the rule were otherwise, the “extra- 
ordinary results” contemplated by the Ellis 
decision would be soon apparent. For ex- 
ample, once the current rent has been paid 
in advance, and there follow successive 
changes in ownership: of the reversion 
among several landlords, no one would 
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contend that the tenant must renew a pro- 
rata portion of the already paid rent to 
each new owner. A sublease or assignment 
of the tenant’s interest wouldn’t require the 
successor tenant to produce a fractional 
portion of the same rent that had already 
been paid by his predecessor. 
Apportionment of rent is an anachro- 
nism out of place in a statutory scheme that 
provides for the payment of rent in ad- 
vance. Residential rent under F.S. §83.46 


(1) (1981) cannot be payable at the begin- 
ning of each rent payment period and ap- 
portionable at the same time. The two 
concepts are incompatible, and the appor- 
tionment of rent does not correspond to 
modern business practice, as claimed by 
the Florida Law Revision Council’s com- 
ment on §83.46(1), supra. 


F.S. §83.46(1) Misieads 
Considerable legal research time and ef- 
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fort will lead anyone to the conclusion that 
rent apportionment cannot be used to 
relieve a defaulting tenant of his obliga- 
tion to pay rent as agreed. But such con- 
siderable research time and effort will have 
to be expended by every member of the Bar 
as long as F.S. §83.46(1) (1981) continues 
to mislead even astute legal thinkers. 

The provision for rent apportionment in 

that subsection should be deleted, or in the 
interest of suggesting the minimum altera- 
tion of an existing statute, the following 
revision is offered: 
83.46 Rent; duration of tenancies.—(1) Unless 
otherwise agreed, rent is payable without 
demand or notice; periodic rent is payable at the 
beginning of each rent payment period; and rent 
46 uniformly -apportierable from day-to-day if 
the parties agree that periodic rent is to be paid 
at the end of each rent payment period, such rent 
shall, like interest on money lent, be considered 
as accrusing from day to day, and shall be 
apportionable in respect of time accordingly. 

This suggested revision tracks the 
language of the English Apportionment 
Act of 1870 and sets out clearly the 
intended applicability of rent appor- 
tionment. BJ 
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Confidentiality of Financial Institution Customer 
Information in Florida 


An important question concerning the confidentiality of customer information in Florida is whether the 
Florida Constitution recognizes a reasonable expectation of privacy in a person’s financial institution records, 
particularly in light of an addition to Art. I which establishes an explicit right of privacy from governmental 


intrusion. 


by Reginald J. Weatherly 


Florida financial institutions are fre- 
quently confronted with third party re- 
quests for financial information concerning 
their customers. Potential creditors, liti- 
gants, and federal, state, and local govern- 
ment investigative agencies may have a 
legitimate need, at some time or another, 
for financial institution customer informa- 
tion. At the same time, commercial and 
individual customers tend to regard their 
loan applications, account histories, and 
other financial institution information as 
private. 

In 1969, a Florida appellate court first 
held that a depositor’s account informa- 
tion was protected by an implied contrac- 
tual duty of secrecy on the part of a national 
bank. Since that time, legal principles con- 
cerning the confidentiality of financial 
institution customer information have 
been developed by Congress and the 
United States and various state supreme 
courts, while Florida law in this area has 
remained undeveloped. 

This article will discuss the extent to 
which Florida financial institution cus- 
tomer information is confidential, offer 
general rules of guidance, examine areas 
which need further legal development, and 
suggest possible legal vehicles for the reso- 
lution of the competing interests involved. 


Legal Background 


In Milohnich v. First National Bank of 


Miami Springs, 224 So.2d 759 (Fla. 3d 
DCA 1969), a depositor sued a national 
bank alleging that the bank had negligently 
and intentionally divulged the depositor’s 
and his corporation’s account information 
in breach of a duty to maintain the infor- 
mation’s secrecy. The district court of ap- 
peal held that in Florida there is “an 
implied duty on the part of a national bank 
not to disclose information negligently, 
willfully, maliciously or intentionally to 
third parties” concerning depositor’s ac- 
counts. 224 So.2d at 762. 


The Milohnich court was careful, how- 

ever, to emphasize: 
This opinion does not attempt to deal with the 
disclosures of a national bank relating to loan 
information, safe deposit rentals, general credit 
information between banks, disclosure required 
by the Government or under compulsion of law 
or disclosure made with the express or implied 
consent of the customer. 224 So.2d at 762. 

Although the opinion did not address 
whether the same duty of confidentiality to 
depositors was applicable to state banks, 
state or national thrift institutions or other 
financial institutions, there is little doubt 
that the duty of confidentiality would ex- 
tend to these institutions as well. 

In addition, F.S. §665.042 provides that 
the books and records pertaining to cus- 
tomer loans, accounts and voting rights 
maintained by Florida chartered savings 
associations and federally chartered 
savings and loan associations with home 
offices in Florida must be kept confiden- 
tial except in certain enumerated situa- 
tions. Third party access to such informa- 
tion is permitted only to various financial 
institution regulators, at the express con- 
sent of the account holder or borrower, 
when compelled by a court or by legisla- 
tive subpoena, or for the purpose of 
commercial necessity and fair and accurate 


credit reporting. The section establishes no 
requirement for notice of such disclosure 
to customers, and it does not address the 
rights of customers of federally chartered 
savings and loan associations with their 
home office outside the state, a growing 
portion of the Florida financial institution 
industry. There are no comparable Florida 
statutes with respect to other types of 
financial institutions. 


Acts Affecting Confidentiality 

Of potentially great significance to the 
confidentiality of financial institution cus- 
tomer records in Florida are §§ 12 and 23 of 
Art. I of the Florida Constitution. Section 
12 governs searches and seizures while §23 
provides for freedom from governmental 
intrusion into a person’s private life. Ap- 
parently, no reported Florida cases have 
yet considered the applicability of the state 
constitution to state or local government 
requests for customer information. 

Two federal statutory acts are of primary 
importance in this area. The Third Party 
Record Keepers Act, 26 U.S.C. §7609, and 
the Right to Financial Privacy Act 
(RFPA), 12 U.S.C. §3401 through 3422, 
were enacted largely in response to the 
threat posed to financial institution cus- 
tomer privacy by the combined effects of 
extensive financial institution recordkeep- 
ing mandated by the Bank Secrecy Act of 
1970 and the holding by the United States 
Supreme Court that the fourth amendment 
does not recognize or protect the privacy of 
bank customer records. United States v. 
Miller, 425 U.S. 435, 96 S.Ct. 1619, 48 
L.Ed.2d 71 (1976). 

The Third Party Record Keepers Act 
applies to Internal Revenue Service sum- 
monses seeking to determine tax liability 
by requesting the production of taxpayer 
information held by certain recordkeepers. 
The recordkeepers subject to the Act in- 
clude federal and state banks, thrifts and 
credit unions, credit card issuers, brokers, 
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credit reporting agencies, accountants, and 
attorneys. 

RFPA applies to requests by any federal 
agency to a financial institution for finan- 
cial information concerning those custom- 
ers within the Act’s protection. Generally, 
requests made to the same third party insti- 
tutions listed above, with the exception of 
brokers, credit reporting agencies, attor- 
neys, and accountants, are covered by 
RFPA. 

The two acts operate similarly. Both acts 
prohibit a financial institution from dis- 
closing financial information unless the 
federal agency has acted in accordance 
with the act. Both require a federal agency 
to give notice to a customer in connection 
with the agency’s request for a customer’s 
financial institution records. Both acts 
establish that a customer has standing to 
contest the request during a prescribed 
waiting period prior to a response by the 
financial institution. The acts also provide 
that a certificate of compliance with the re- 
quirements of the appropriate act be given 
by the agency to the financial institution. 

Institutions which make disclosures of 
customer information in good faith reli- 


ance on an agency’s certificate are immune 
from liability to the customer. The acts 
provide for court scrutiny of federal 
agency deviation from the normal pro- 
cedures established by the acts, and both 
acts are subject to numerous exceptions. 
For example, IRS summonses in aid of 
collection are not subject to the Third 
Party Record Keepers Act, and corpora- 
tions and partnerships of six or more are 
exempt from RFPA’s protection. More- 
over, the IRS with court approval and 
other federal agencies on their own may get 
access to customer information prior to 
complying with the notice and waiting 
period procedures on an emergency basis. 

Clearly, neither act grants an uncondi- 
tional right of privacy in one’s financial 
records held by another. Rather, the acts 
recognize a_person’s limited privacy 
interest in his or her financial records by 
providing, when applicable, a right to 
notice of federal scrutiny of one’s records 
maintained at a financial institution and 
the right to contest such scrutiny in court. 
See H.R. Rep. No. 1383, 95th Cong. Ist 
Sess. 33. 

A customer whose records have been re- 


quested under either act may challenge an 
IRS or other federal agency summons or 
subpoena on the grounds that it isan abuse 
of process. See U.S. v. Scholbe, 664 F.2d 
1163 (10th Cir. 1981), 12 U.S.C. §3410. 
However, the probability of success of 
such a suit is questionable. As one federal 
district judge has said in connection with 
the burden faced by a taxpayer attempting 
to quash an IRS summons, “Undeniably, 
once they have intervened, taxpayers face 
an almost insurmountable hurdle erected 
by United States v. LaSalle National Bank, 
(1977) 437 U.S. 298, 98 S. Ct. 2357, 57 
L.Ed.2d 221 [holding an IRS summons 
was not necessarily issued in bad faith al- 
though the lower court found the sum- 
mons had been issued ‘solely for the pur- 
pose of unearthing evidence of criminal 
conduct. . .”].” In re East National Bank of 
Denver, 517 F. Supp. 1061 (D. Col. 1981) 
(Chief Judge Winner). 

While there may be little likelihood that 
a financial institution customer who 
attacks the relevancy or legitimacy of a 
request made pursuant to either act will be 
successful, possibly the main value of such 
acts lies in their potential to prevent or 
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inhibit so-called fishing expeditions by 
federal agencies into financial institution 
records of individuals. Nevertheless, the 
Supreme Court’s holding in LaSalle is 
cause for hesitation in assessing the ef- 
fectiveness of both acts. 

Related to requests for customer infor- 
mation is the cost incurred by financial 
institutions complying with such requests. 
For reimbursement of costs incurred for 
producing documents pursuant to RFPA, 
see 12 C.F.R. §219.3. Costs incurred in 
response to IRS summonses are reim- 
bursable pursuant to Treasury Regulation 
§301.7610-1 (July 18, 1983). In response to 
Florida legal process requesting the pro- 
duction of financial records, financial 
institutions may be reimbursed pursuant 
to F.S. §92.153, or Florida Rules of Civil 
Procedure 1.351 or 1.410, provided the in- 
stitution is not a party to the proceeding. 


Rules for General Practice 

In light of the foregoing, the following 
general rules are emerging. When a request 
for customer information is received by a 
financial institution and the request is one 
to which the Third Party Record Keepers 
or Right to Financial Privacy Acts apply, 
the institution should not produce the 
records until it has received the requesting 
agency’s certificate of compliance, the 
valid consent of the customer, or a court 
order compelling compliance. 

Financial institutions generally should 
not disclose customer information in re- 
sponse to oral or informal written requests 
from third parties unless the customer has 
provided express consent to the request. 
Customer consent to federal agency re- 
quests for information which are subject to 
RFPA must be in the form prescribed by 
RFPA. 12 U.S.C. §3404. 

A financial institution which receives a 
third party request for customer informa- 
tion, be it legal process or an informal re- 
quest, generally should inform _ its 
customer promptly of the request, even if 
the requesting party is also obligated to do 
so by statute. Exceptions to this rule would 
arise when the institution receives a court 
order requiring it not to notify its customer 
or, pursuant to RFPA, when the request is 
made by the Secret Service or a U.S. 
foreign intelligence agency and the request 
is made in furtherance of such agency’s 
function. 

Notification to a customer by a finan- 
cial institution in receipt of a third party re- 
quest for customer information: (1) honors 
the confidential relationship between the 
institution and the customer by making the 


customer aware of an intrusion into a 
sensitive zone; (2) provides the customer 
with an opportunity to grant express con- 
sent to the requested disclosures; (3) adds 
the scrutiny of the interested customer to 
the institution’s review of the request; and 
(4) may supply the customer's only notice if 
the requesting party were required to pro- 
vide notice and failed to do so. 
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Problem Areas 

Certain aspects of the implied contrac- 
tual obligation of confidentiality owed by 
financial institutions in Florida, as enun- 
ciated in Milohnich, require further de- 
velopment by the courts, the legislature, or 
both, before the duty and its consequences 
can be measured with reasonable certainty. 
For example, although a Florida financial 
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institution generally should notify its cus- 
tomer of a subpoena issued by a Florida 
court requesting production of the cus- 
tomer’s records, it is not clear whether such 
notification is of any practical value to a 
nonparty customer. 

While the federal acts expressly grant 
customers standing and the right to inter- 
vene to object to federal agency requests, 
including subpoenas, 12 U.S.C. §3410, 26 
U.S.C. §7609(b), the Florida Rules of Civil 
Procedure 1.280(c), 1.351, and 1.410 only 
permit a party to an action and a person 
upon whom a subpoena is served to seek a 
protective order or otherwise move to 
quash or modify a subpoena. See Dean v. 
State, 430 So.2d 491, 493 (Fla. 3d DCA 
1983), and McLaughlin v. Hester, 199 
So.2d 788, 790 (Fla. 2d DCA 1967). 

On the other hand, a person whose 
fourth amendment rights are violated by a 
subpoena generally has standing in Florida 
courts to object to the breadth and relevan- 
cy of a subpoena. But, even where a consti- 
tutional interest exists, no one other than 
the person subpoenaed has standing to 


challenge the form or service of process of 
a subpoena. State v. Tsavaris, 394 So.2d 
418, 425 (Fla. 1981). In Maryland, a state 
which recognizes a duty of confidentiality 
by financial institutions to their customers, 
nonparty customers whose financial insti- 
tution records have been subpoenaed have 
been denied standing to object to such sub- 
poenas absent a constitutionally protected 
interest in those records. Clayton Broker- 
age Co. Inc. v. Clement, 87 F.R.D. 569 (D. 
Md. 1980) (subpoena arising out of civil 
litigation between private parties) and see 
In re Special Investigation No. 262, 452 A. 
2d 1319 (Md. App. 1983). 

If nonparty bank customers in Florida 
lack standing to seek a protective order 
when their financial institution records are 
subpoenaed, there results an unfortunate 
dilemma for both the financial institution 
and its customer. If a financial institution 
in Florida has a duty to preserve the confi- 
dentiality of its customer's records, must it 
alone carry the burden of protecting those 
records to the extent permitted by the rules 
of civil procedure? Moreover, what is a 
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nonparty financial institution customer to 
do when confidential commercial or per- 
sonal information is about to be disclosed 
by a financial institution in response to a 
subpoena? The nonparty customer has no 
standing to object even if the subpoena is 
improperly issued. State v. Tsavaris. As 
stated by the California Supreme Court, 
such a situation: 

[iJnvolves opposing considerations, personal 
and financial, and it is readily apparent that the 
existing discovery scheme is inadequate to pro- 
tect the bank customer’s right of privacy which is 
now constitutionally founded [in California]. 
The protection of such rights should not be left 
entirely to the election of third persons who may 
have their own personal reasons for permitting 
or resisting disclosure of confidential informa- 
tion received from others. On the other hand, we 
readily acknowledge that relevant bank 
customer information should not be wholly 
privileged and insulated from scrutiny by civil 
litigants. 

Valley Bank of Nevada v. Superior Court 
of San Joaquin County, 125 Cal.Rptr. 553, 
542 P.2d 977, 979-80 (Cal. 1975). 

Another area of concern pertains to 
financial institution reporting of sus- 
pected criminal activities of customers. Do 
the moral obligations of a corporate citizen 
to its community yield to the legal duty of 
confidentiality a financial institution owes 
its customer? Probably so. The Third 
Party Record Keepers Act, Milohnich, 
and F.S. §665.042 are silent in this regard. 
A close reading of RFPA indicates that, 
unless otherwise exempt from the provi- 
sions of the Act, a financial institution may 
notify a federal agency only that it “has 
information” possibly relevant to criminal 
activity. 

Unless in response to a subpoena or 
other proper request or unless in defense of 
its own legal interests, a financial insti- 
tution suspecting criminal activity should 
not give the name, account number or 
other particularized information to feder- 
al, state, or local authorities. A bank which 
reported to local police the name, address, 
and description of a customer who de- 
posited consecutively numbered $50 and 
$100 bills was found liable to the depositor 
for damages caused by such breach of the 
bank’s duty of confidentiality. Suburban 
Trust Co. v. Waller, 44 Md.App. 55, 408 
A.2d 758 (Md. App. 1979). 

The rights of financial institutions, their 
customers, and third parties are also ill- 
defined when it comes to the sharing of 
credit and loan information between 
lenders. Milohnich specifically exempted 
this activity from its holding, although the 
court did state, “[I]t appears that a bank 
lacks the authority to indiscriminately act 
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as a ‘credit agency’ for third parties.” 224 
So.2d at 761 (emphasis supplied by the 
court). On the other hand, F.S. §665.042 
expressly permits Florida thrift institu- 
tions and federal thrifts with their home 
offices in Florida to disclose such informa- 
tion “for the purpose of meeting the needs 
of commerce and for fair and accurate 
credit information.” Reading Milohnich 
together with §665.042, it would seem 
reasonable to expect Florida courts to find 
that loan information is generally pro- 
tected by a duty of confidentiality except 
that credit reporting, made in good faith 
when reasonably necessary to meet com- 
mercial needs, would be permissible. 

Other jurisdictions have confronted this 
issue. For example, in Graney Develop- 
ment Corp. v. Taksen, 92 Misc. 2d 764, 400 
N.Y.S.2d 716 (Sup. Ct. 1978), the court 
held that the duty of nondisclosure which a 
bank owes to depositors is based on an 
agency-principal relationship which does 
not exist between a bank and borrower. In 
affirming that opinion, a New York ap- 
pellate court added that communications 
between banks regarding credit informa- 
tion on borrowers are protected by a quali- 
fied privilege. Graney Development Corp. 
v. Taksen, 66 A.D.2d 1008, 411 N.Y.S.2d 

- 756 (App. Div. 1978). 

On the other hand, an Oklahoma court 
of appeals has held that the nature of a 
“bank’s relationship to a loan applicant 
implicitly imposes a duty to keep the con- 
tents of loan applications confidential.” 
Djowharzadeh v. City National Bank and 
Trust Company, 646 P.2d 616, 619-20 
(Okl. App. 1982) (an example of bad faith 
wherein wives of bank officers took ad- 
vantage of insider information gained 
from the plaintiff's loan application). 

An important question concerning the 
confidentiality of customer information in 
Florida is whether the Florida Constitu- 
tion recognizes a reasonable expectation of 
privacy in a person’s financial institution 
records. This question is particularly ap- 
propriate in light of the 1980 addition of 
§23 to Art. I, which establishes an explicit 
right of privacy from governmental intru- 
sion. Other states adopting constitutional 
privacy provisions have stated that these 
provisions protect a person’s reasonable 
expectation of privacy in confidential in- 
formation held by others. Montana 
Human Rights Div. v. City of Billings, 649 
P.2d 1282, 1288 (Mont. 1982) (confidential 


employee records); and Valley Bank of 


Nevada v. Superior Court of San Joaquin 
County, 125 Cal.Rptr. 553, 979 (Cal. 1975) 
(policy evidenced by privacy amendment 


cited by court in recognizing expectation 
of privacy in bank records). Even states 
which do not have an explicit privacy pro- 
vision in their state constitutions have held 
that individuals have a constitutionally 
recognized legitimate expectation of pri- 
vacy in their financial institution records. 
See e.g., Commonwealth v. DeJohn, 403 
A.2d 1283 (Pa. 1979) and Charnes v. 
DiGiacomo, 612 P.2d 1117 (Col. 1980). 

Such a holding in Florida would be help- 
ful. It would crystallize the rights of those 
involved to the extent that courts could 
balance the competing needs of informa- 
tion access and customer expectations of 
privacy. 

A Florida Right to Financial Privacy 
Act similar to the federal act, but which 
would address the problems identified 
herein, would also be an appropriate 
method of achieving clarity and recog- 
nizing the interests of financial institu- 
tions, customers, and third parties alike. A 
Florida Right to Financial Privacy Act 
could define rights and duties of the parties 
and allow customer intervention. This 
would permit a requesting party reason- 
able access to records and allow a financial 
institution to be concerned only with whe- 
ther a subpoena request was oppressive or 
burdensome with respect to the financial 
institution, shifting primary responsibility 
for protection of confidential financial in- 
formation to the person whose interests are 
most affected. Bi 
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Tax Law Notes 


A Primer on Florida’s Unitary Method of Corporate 
Taxation and Capitalizing on its Idiosyncrasies 


Under new corporate income tax law recently enacted by the Florida Legislature, taxpayers in certain circum- 
stances will benefit from using the unitary method of accounting. 


by Steven I. Weissman 


The Florida Legislature recently enacted 
major changes in the corporate income tax 
law.' One of the most significant is the ex- 
pansion of rules relating to the unitary 
method of accounting for income which 
now will effectively pierce the veils of 
certain related corporations. If a unitary 
business exists then the unitary method of 
accounting is required, and an array of 
complex and potentially costly calcula- 
tions is required of the taxpayer. 

While other changes have been made, 
such as the expansion of the tax base to 
include foreign source income and the so- 
called “throwback” rule pertaining to 
attribution of sales for purposes of the 
apportionment formula, the overriding 
threshold determination to be made by the 
advisor is whether the taxpayer is engaged 
in a unitary business. 

Where a unitary business is determined 
to exist, the taxpayer’s cost of compliance 
with the unitary method may frequently 
far exceed the increase, if any, in tax to be 
paid to the state. On the other hand, there 
are certain circumstances where taxpayers 
will benefit from using the unitary method, 
and it is critical for the advisor to be aware 
of these situations. The purpose of this 
article is to facilitate an understanding of 
the unitary concept and to describe some 
tax reduction opportunities its adoption 
affords Florida taxpayers. 


Constitutional Constraints 

In order to comprehend and work ef- 
fectively with the unitary method, it must 
be examined in the context of the con- 
straints imposed on state taxation by the 
United States Constitution. The commerce 
and due process clauses? impose certain 
limitations which inhibit the power of the 
States to impose income taxes on corpora- 
tions. 

It has long been established that the 
commerce clause prohibits the states from 
imposing any direct restrictions on inter- 


state commerce.? However, since the 1918 
Supreme Court decision in United States 
Glue Co. v. Town of Oak Creek,4the Court 
has uniformly held that a state may impose 
a net income tax on corporations doing 
business within its borders and may tax 
income derived from interstate commerce, 
to the extent such income is fairly related 
to corporate activities within the taxing 
state.5 As to the limitations imposed by the 
due process clause, the Supreme Court has 
declared:® 
That test is whether property was taken without 
due process of law, or, if paraphrase we must, 
whether the taxing power exerted by the state 
bears fiscal relation to protection, opportuni- 
ties and benefits given by the state. The simple 
but controlling question is whether the state has 
given anything for which it can ask return. 
While engaging in income producing ac- 
tivity within the taxing state generally satis- 
fies due process requirements and consti- 
tutes a sufficient nexus to justify state taxa- 
tion, a state cannot tax income earned by 
transactions wholly outside its borders and 
not dependent upon any protection, 
opportunities or benefits afforded by it.’ 
Both the commerce and due process 
clauses are in pari materia insofar as their 
operation to limit a state’s right to tax in- 
come to that reasonably connected to 
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activities within its borders. The case law is 
replete with decisions delineating the types 
of connections between income and the 
activities within a state that will be 
sufficient to form a basis for taxation. The 
net result of the constitutional limitations 
is that some method must be used to 
allocate and/or apportion income between 
activities within and out of the state. This 
constitutional mandate is the genesis of the 
unitary method of apportionment. 


What is the Unitary Method? 

There are two principal constitutionally 
permissible methods of determining geo- 
graphic source of income for state tax 
purposes. One of these methods is the 
unitary method and the other is the 
separate accounting method. If a unitary 
business exists, Florida requires use of the 
unitary method and, if not, separate 
accounting is required. The critical phrase, 
“unitary business,” is discussed following 
the explanation of these two alternative ac- 
counting methods. 

Under the unitary method, certain 
related economic entities are viewed as a 
whole or unit (“unitary”), and a mathe- 
matical formula is used to apportion 
income among activities of the whole busi- 
ness. It is constitutionally permissible to 
utilize the unitary method only when the 
taxpayer is determined to be engaged in a 
unitary business. In such case, the form in 
which the business is carried on is irrelevant 
and the initial determination of the income 
of the unitary business is the same whether 
it is carried on by separate corporations or 
as parts of one entity. A formula method of 
apportionment has gained widespread ac- 
ceptance among the states and “all 45 
states which impose taxes on or measured 
by corporate income employ the formula 
method in nearly all cases to apportion the 
income of a unitary business.” 

Once it is determined a unitary business 
exists, a combined report of the income of 


— 


all segments of the business is prepared.? 
Certain nonbusiness income is allocated to 
the taxing jurisdiction according to a statu- 
tory set of rules.!° Thereafter the mathe- 
matical formula is applied to apportion the 
business income among different jurisdic- 
tions. The mathematical formula most fre- 
quently applied by taxing states is based on 
three factors consisting of the proportions 
of: (i) sales in the taxing state to sales every- 
where; (ii) value of property in the taxing 
state to the value of property everywhere; 
and (iii) total payroll in the taxing state to 
the total payroll everywhere. These are the 
factors utilized in Florida to apportion the 
income of a unitary business but they are 
not equally weighted. Florida puts a 
double weight on the sales factor so that 
the Florida apportionment formula is as 
follows:!! 


Total Business Income X (2 X Sales Factor) + 
of the Unitary Business Property Factor + Payroll 
Factor 


4 


Unlike most states which have adopted 
the unitary method, Florida has expanded 
the apportionment formula so that the 
sales, property and payroll factors are 
computed on a worldwide rather than 
national basis. Complex and administra- 
tively burdensome rules apply in the 
computation of each of these factors and a 
discussion of them is beyond the scope of 
this article. However, some examples of 
the complex rules applicable in Florida are 
those pertaining to valuation of property 
on a worldwide basis, determination of in- 
come on a worldwide basis using generally 
accepted accounting principles (“GAAP”), 
the rules to synchronize different fiscal 
years of members of the unitary business 
group and geographic attributions of sales. 

The potential for relatively high ad- 
ministrative costs to the taxpayer of unitary 
accounting can be surmised from the 
recent landmark United States Supreme 
Court decision in Container Corporation 
of America v. Franchise Tax Board."? \n 
this case, the Court upheld California’s 
application of the unitary method of ac- 
counting to Container Corporation and its 
20 foreign subsidiaries located in four 
Latin American and four European 
countries. California applied a 5.5 percent 
tax rate to the portion of the total income 
of the unitary business group apportioned 
to that state under its three-factor appor- 
tionment formula. The net tax result of 
California’s inclusion of the subsidiaries as 
part of the unitary business group was as 
follows:'3 


Tax Year 

1963 1964 1965 
Increase in total unapportioned $10,477,756 $5,471,559 $14,604,124 
income of unitary business 
Increase in California tax $15,304 $33,888 $22,750 


One can only speculate as to Container 
Corporation’s expenses in preparing a 
California return for its 20 foreign sub- 
sidiaries having combined net annual 
income of between 10 and 15 million 
dollars and obtaining all data required to 
compute the apportionment fraction. 
However, this cost may have far surpassed 
the amount of additional tax collected by 
the state. 

In contrast to the unitary method, under 
the separate accounting method the start- 
ing point in allocating income is normally 
the geographical breakdown of income 
commonly utilized by the taxpayer. The 
taxpayer’s breakdown may, for example, 
be based on separate operating divisions of 
a single corporation. Each division may 
Operate in a separate state or country and 
the taxpayer’s books would reflect its 
breakdown of income attributed to each 
geographic area. Similarly, brother-sister 


or parent-subsidiary corporations may 
operate in different geographical areas. 
In such a case each corporation's income 
as reflected on its books would represent a 
separate accounting for its particular area 
of operation. Taxpayers not having separ- 
ate divisions or related corporations may 
simply allocate a portion of their income 
and overhead among various areas based 
on factors such as sales or gross receipts 
and thus create a separate accounting. The 
taxpayer’s separate accounting is only the 
starting point and the taxing entity will 
usually measure the taxpayer's results 
against an “arm’s length” standard. 
Under the arm’s length standard an 
effort is made to adjust the taxpayer's 
separate accounting by determining at 
what price a product or service would have 
been sold by one unrelated party to 
another in an arm’s length transaction. The 
arm’s length standard is applied to deter- 
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mine if the taxpaying corporation fairly 
allocated costs and income among its 
various business segments whether they be 
internal divisions or separate but related 
entities. The separate accounting method 
is used for federal income tax purposes and 
the determination of the Florida tax base 
starts with federal taxable income. The 
arm’s length adjustment is expressed in 
Internal Revenue Code §482: 


In any case of two or more organizations, 
trades, or businesses . .. owned or controlled... 
by the same interests, the Secretary may distrib- 
ute, apportion, or allocate gross income, de- 
ductions, credits, or allowances between or 
among such organizations, trades, or businesses, 
if he determines that such distribution, appor- 
tionment, or allocation is necessary in order to 
prevent evasion of taxes or clearly to reflect the 
income of any such organizations, trades, or 
businesses. 


In many instances it is difficult or im- 
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practical to make an accurate arm’s length 
adjustment and it must serve as merely a 
rough approximation. For example, where 
commonly controlled corporations share 
management and other intangible assets 
like goodwill or central purchasing, it is 
difficult to value these items in a manner 
which will allow accurate adjustment of 
income and deductions. 

Since it is a constant area of confusion, it 
is important to reiterate that the unitary 
method does not tax corporations which 
are members of a unitary business not 
doing business in Florida, but includes the 
income of those corporations in the tax 
base of a member corporation that is doing 
business in Florida to determine that 
corporation’s Florida income tax. 


Delineation of the Unitary Business 

The bedrock of the unitary method is a 
determination that a “unitary business” 
exists. If there is no unitary business, then 
there is no theoretical basis to support the 
unitary method and it cannot withstand 
constitutional scrutiny. There are many 
state and federal cases in which fine dis- 
tinctions have been made and for the 
advisor to determine whether a unitary 
business exists, a detailed analysis of the 
case law considering the unique facts and 
circumstances of each situation must be 
made. The following examples illustrate 
the scope of the unitary business concept: 

Example 1. Corporation A manufac- 
tures schluck (an automotive product) in 
New York and sells it through 20 retail 
stores located throughout the U.S., includ- 
ing Florida. Based on the corporation’s 
books, all profit is attributable to the 
manufacturing operation in New York and 
the retail stores each break even. The same 
personnel manage the manufacturing and 
retail operations. 

Example 2. The business is exactly the 
same as in example | but Corporation A 
manufactures schluck in New York and 
sells it to 20 separate wholly owned subsid- 
iary corporations incorporated in various 
states throughout the U.S., including 
Florida. Each subsidiary corporation 
operates retail stores in its state of incorpo- 
ration and sells schluck. Each of the sub- 
sidiary corporations breaks even. The 
officers and directors of A are identical 
with those of the subsidiaries. 

Example 3. Corporation A is incor- 
porated in New York and is engaged in 
chain store retailing throughout the U.S. 
A owns all the stock in 20 profitable re- 
tailing subsidiary corporations which 
operate retail stores outside Florida. A 
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operates one retail store in Florida which 
loses money and has no other source of in- 
come except substantial dividends received 
from its subsidiaries. 

The subsidiaries operate autonomously 
and independently of A in matters such as 
selecting merchandise to be sold, store site 
selection, advertising, and accounting 
control. Each has a complete accounting 
department, its own financial staff, and 
legal counsel. There is no central pur- 
chasing, warehousing, employee training, 
or exchange of personnel. Each subsidiary 
is responsible for obtaining its own fi- 
nancing from sources other than A. Cor- 
poration A has no separate department 
which is responsible for overseeing the 
operations of its subsidiaries. 

A elects the directors of each of its sub- 
sidiaries and shares some directors in 
common with them. No major financial 
decisions, such as the amount of dividends 
to be paid to A and the creation of sub- 
stantial debt, are made without A’s 
approval. A and its subsidiaries prepare all 
their financial statements on a consoli- 
dated basis. 

Examples | and 2 illustrate a situation 
where, unless the unitary method is uti- 
lized, the apportionment of income will be 
substantially based on the arbitrary 
separate accounting of Corporation A 
and/or its subsidiaries and there will be no 
income subject to tax by any state except 
New York. Under these circumstances, 
where there is true integration of the 
overall business including common owner- 
ship, control and a flow of value, the 
unitary method of accounting is 
theoretically a more accurate and, 
arguably, sophisticated system, than 
separate accounting. 

Under Florida law, the unitary method 
would be required in Example |. Thus, 
Corporation A would file a report of all its 


income and the apportionment formula 
would be applied to determine how much 
should be treated as attributable to retail 
operations in Florida. Under current 
Florida law, the result in Example 2 with 
separate corporations would be exactly the 
same as in Example | where all activities 
are carried on through a single corpo- 
ration. The Florida subsidiary would 
compute its Florida income by combining 
the income of all subsidiaries and parent 
Corporation A and then applying the ap- 
portionment formula. Prior to the recent 
legislative action, Florida would have 
respected corporate lines in Example 2 and 
imposed no tax on the Florida subsidiary 
while it would have utilized the unitary 
method in Example | to apportion income 
to Florida. 

In Example 3, a unitary business does 
not exist and since Corporation A loses 
money in its Florida store, there is no 
income subject to tax in this state. None of 
the substantial dividend income Corpora- 
tion A receives from its subsidiaries is 
allocable to Florida.'4 The facts in this 
example are based on F.W. Woolworth 
Co. v. Taxation and Revenue Department 
of the State of New Mexico"5 in which the 
decision of New Mexico’s high court that 
Woolworth was engaged in a unitary 
business with its subsidiaries was reversed 
by the United States Supreme Court. That 
Court found:!6 
Each of the foreign subsidiaries at issue operates 
a “discrete business enterprise” . . . with a 
notable absence of any “umbrella of centralized 
management and controlled interaction”. . . . 
New Mexico, in taxing a portion of dividends 
received from such enterprises, is attempting to 
reach “extraterritorial values”. . . wholly unre- 
lated to the business of the Woolworth stores in 
New Mexico. As a result, a “showing has been 
made that income unconnected with the unitary 
business has been used in the” levy of New 


Mexico tax. ... We conclude that this tax does 
not bear the necessary relationship “to oppor- 


tunities, benefits, or protection afforded by the 
taxing State”. ... New Mexico’s tax thus fails to 
meet established due process standards. (Foot- 
notes omitted) 


Woolworth demonstrates that regard- 
less of any contrary provisions in a state 
statute or any determination by a state 
agency, the established constitutional 
standards must be applied in making the 
initial determination as to whether a 
unitary business exists. 


The Statutory Scheme 

Florida requires all members of a 
“unitary business group” to use the uni- 
tary reporting method!’ and that phrase is 
defined in F.S. §220.03(1)(aa): 


“Unitary business group” means a group of 
taxpayers related through common ownership 
whose business activities are integrated with, are 
dependent upon, or contribute to a flow of value 
among members of the group. When direct or 
indirect ownership or control is 50 percent or 
more of the outstanding voting stock, the group 
shall be considered to be a “unitary business 
group unless clearly shown by the facts and cir- 
cumstances of the individual case to be a non- 
unitary business group. When direct or indirect 
ownership or control is less than 50 percent of 
the outstanding voting stock, all elements of the 
business activities shall be considered in 
determining whether the group qualifies as a 
“unitary business group.” (Emphasis added.) 


The first sentence of the foregoing 
statute is an attempted codification of case 
law and in general terms follows the con- 
stitutional prerequisites in defining a 
unitary business group by _ requiring 
common ownership and integrated 
business activities which “are dependent 
upon, or contribute to a flow of value 
among members of the group.” As a 
practical matter, this brief definition will 
be of little assistance to the advisor at- 
tempting to determine whether a unitary 
business exists and it will be necessary to 
consult and analyze the case law. 
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The second sentence of 220.03(1)(aa) 
sets up a presumption that a unitary 
business group exists where “direct or 
indirect ownership or control is fifty 
percent or more of the outstanding voting 
stock. . .“of the group. This presumption is 
unreasonable and contrary to the consti- 
tutional guidelines enunciated by the 
Supreme Court in the Woolworth line of 
cases. The mere fact that common owner- 
ship is 50 percent or more forms no basis 
for a presumption that a unitary business 
group exists but is just one of the factors to 
be considered in making such a determina- 
tion. The Florida Department of Revenue 
is apparently aware of this legislative error 
and has attempted to rehabilitate 220.03(1) 
(aa) by stating in its Emergency Regula- 
tions:!8 

Unity of ownership is a prerequisite for a 
business to be unitary. Unity of ownership exists 
when the business is carried on through 
controlled subsidiaries. The statute presumes 
unity of ownership in cases where direct and 
indirect ownership or control is fifty percent or 
more. This presumption may be overcome by 
the facts of the specific case which clearly show 
the business is not unitary. (Emphasis added.) 


Steven I. Weissman is a member of 
The Florida Bar and his office is lo- 
cated in Miami. He received his J.D. 
in 1975 and LL.M. in taxation in 1977 
from the University of Florida. Weiss- 
man has served as an adjunct profes- 
sor at the University of Miami College 
of Law and has previously written in 
the Bar Journal for the Tax Section. 
Weissman is of counsel to the law firm 
of Sinclair, Louis, Siegel, Heath, 
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the Tax Section, Henry H. Raattama, 
Jr., chairman, and Lauren Y. Detzel 
and Peter Kirkwood, editors. 
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Contrary to the Department’s regula- 
tions, the statute creates a presumption not 
of mere unity of ownership but that a 
unitary business group exists where the 50 
percent ownership test is met. This legis- 
lative flaw creates significant tax reduc- 
tion opportunities for taxpayers and is 
discussed further below. What direct and 
indirect ownership means and, whether the 
emergency rule implies common owner- 
ship is to be limited to parent-subsidiary 
situations, are two unanswered questions, 
exploration of which is beyond the space 
limitations of this article. 

The tax reduction opportunities 
inherent in the statutory presumption are 
illustrated by the following example: 
Assume the same facts as in Example 3 but 
that the store in Florida owned by parent 
Corporation A is very profitable and the 20 
subsidiaries each report substantial annual 
operating losses. Further, assume that A 
owns 50 percent of the stock of each of its 
subsidiaries, so the group is ineligible to 
file a consolidated return. In this case, 
Corporation A may choose to take advan- 
tage of the presumption that a unitary 
business exists and file its return in Florida 
using the unitary method combining its 
income with the losses of the subsidiaries 
to reduce or eliminate any Florida tax lia- 
bility. The Department of Revenue would 
then be forced to overcome the statutory 
presumption and “clearly” show that a uni- 
tary business group does not exist. Under 
the current statute, unless it were held to be 
invalid, it would be difficult for the Depart- 
ment to prevail on such facts. 

Litigation where the taxpayer takes the 
position that a unitary business exists is 
common in states employing the unitary 
method.'!® In the California case of 
Superior Oil Company v. Franchise Tax 
Board, Superior Oil had overall net earn- 
ings of approximately $3,200,000. The 
company’s net income from California 
sources computed by separate accounting 
was $10,637,633. Superior Oil was en- 
gaged in business in eight states other than 
California, and during the tax year 1951 it 
had losses in seven of these states. The 
taxpayer filed its return in California using 
the unitary method, which resulted in a 
total net income from California sources of 
$1,135,060 which was $9,502,573 less than 
the amount determined by separate ac- 
counting. The state took the position that 
Superior Oil was not engaged in a unitary 
business and that separate accounting was 
required. The Court upheld the taxpayer’s 
determination of income under the unitary 
method. This case vividly illustrates the 


potential consequences ‘of separate versus 
unitary accounting and the possibly 
disastrous consequences to Florida’s 
treasury of the statutory presumption.?! 


Conclusion 

The recent amendments to Florida’s cor- 
porate income tax law deal with a 
hypertechnical subject but were rushed 
through the legislature with little public 
comment. This quick action was effective 
in enacting the legislation but whether it 
will fulfill the legislative purpose of raising 
revenues, or merely raise the anxiety level 
of taxpayers uncertain as to its applica- 
tion, remains to be seen. Meanwhile, ad- 
visors must be thoroughly familiar with the 
fundamental principles governing a 
determination of whether a_ unitary 
business group exists in order to apply 
properly the law in a manner most 
favorable to their clients. BI 
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Workers Compensation 


Reverse Reverse Merger 


Although a claimant cannot recover from the proportionate share of the overall disability from an industrial 


by Franz Eric Dorn 


Since the landmark decision of South- 
ern Bakeries Company v. Webb,' the 
Industrial Relations Commission? and 
later the First District Court of Appeal3 
have generally adhered‘ to the rule that 
only a forward merger’ can exist under 
F.S. Ch. 440. Thus, a workers’ compensa- 
tion claimant may suffer an overall dis- 
ability as a result of the combined effects of 
an industrial injury and a subsequent non- 
work related accident or cause. That 
combination may be greater than the 
payment he would have suffered from the 
industrial injury alone. However, the 
claimant cannot under present law recover 
from the proportionate share of the overall 
disability attributable to the industrial 
injury. Yet, incongruously, the claimant 
could recover if the sequence of accidents 
were in reverse order. 

The prohibition against reverse merger 
as not only further confused what is 
already one of the most complicated con- 
cepts in workers’ compensation law— 
merger and apportionment.* The pro- 
hibition constitutes an arbitrary limita- 
tion of liability that is unjust to the 
claimant. Moreover, the so-called “reverse 
merger” doctrine or prohibition is con- 
trary to earlier Supreme Court authority, 
the legislative intent embodied in the 
relevant provisions of F.S. Ch. 440, and 
analogous tort-causation principles. 

This article will present a discussion of 
the origins and history of the prohibition 
against reverse merger, a critique of the ra- 
tionale that has been offered to justify the 
doctrine and an alternate analysis based on 
traditional tort-causation principles. This 
analysis is suggested as a means to allow, 
with some limitations, claims based on a 
theory of reverse merger. 


History of the Prohibition Against 
Reverse Merger 

The ban against reverse merger was first 
clearly expressed by the IRC in Southern 


injury, he can recover if the sequence of accidents were in reverse order. 


Bakeries v. Webb. The facts there reveal 
that the claimant, Webb, was industrially 
injured in 1968. The judge of industrial 
claims entered an order finding Webb to 
have experienced a permanent, physical 
impairment of 15 percent to the body as a 
whole, with a 20 percent permanent partial 
disability to the body as a whole based on 
loss of wage earning capacity. Following 
the industrial accident, the claimant suf- 
fered from a variety of disabling condi- 
tions: arterioschlerotic heart disease, em- 
physema, and chronic urinary tract infec- 
tion, all of which were not related to the 
accident. 

Upon the claimant’s petition for modifi- 
cation, the JIC found Webb’s condition 
had changed, resulting in a higher per- 
centage of permanent partial impairment 
due to the physical injuries caused by the 
industrial accident, and that she was 
permanently, totally disabled due to a 
combination of injuries from both the in- 
dustrial accident and the subsequent dis- 
eases. The JIC concluded that 32 percent 
of the permanent total disability was a 
result of the industrial injury, and appor- 
tioned out the remainder of the disability 
as noncompensable. 

The IRC reversed the JIC’s award, and 
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ordered that the claimant be awarded no 
more than 32 percent permanent partial 
disability benefits. In reaching this con- 
clusion, the commission relied on dicta 
from Fisher v. Carroll Daniel Fisher Con- 
struction Co.,7 and wrote that “[a] sub- 
sequent illness superimposed upon a com- 
pensable condition may not be: added 
thereto for the purpose of increasing bene- 
fits to which the employee might otherwise 
not be entitled.”8 

The IRC’s decision in Webb, prohibiting 
reverse merger, misinterpreted the above- 
quoted dicta from Fisher by taking the 
language out of context. Indeed, the 
quoted language was not determinative in 
the Supreme Court’s ultimate holding, 
which approved the deputy’s finding of dis- 
ability. Fisher suffered an industrial injury 
to his back in 1959. Then in 1963 he 
sustained additional injuries resulting 
from a grand mal convulsion. The deputy 
commissioner found the claimant to be 
permanently, totally disabled and at- 
tributed 75 percent of the disability to the 
industrial accident. 

In exercising certiorari review, the 
Supreme Court agreed with the employer/ 
carrier’s argument that “a subsequent ill- 
ness superimposed upon a compensable 
condition may not be added thereto for the 
purpose of increasing benefits to which an 
employee might not otherwise be en- 
titled.”"» The court, however, held the rule 
to be inapplicable to the case before it, 
noting that there was no showing that 
claimant’s convulsions resulted from an 
independent disease, epilepsy, and ac- 
cepted the deputy’s apportionment of 
permanent, total benefits. 

The Fisher court was apparently of the 
view that there was no evidence in the 
record revealing that an independent 
disease was the sole cause of the second 
injury in 1963 and that the industrial injury 
was at the minimum partially responsible 
for the second injury. Thus, in employing 


43 


the quoted language, the court must have 
agreed with the proposition that the 
employer/carrier should not be respon- 
sible for the entire disability, ie., the 
portion of the disability that was solely 
attributable to the nonindustrial injury. 
However, under the circumstances in- 
volved in the court’s decision, it does not 
appear that Fisher applied an outright bar 
to compensation awards that are sup- 
ported by evidence of reverse merger; to 
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the contrary, it simply cautioned that 
disability partially attributable to later, 
nonwork related causes should be appor- 
tioned out of the final disability award. In 
fact, the Fisher court implicitly approved 
the concept of reverse merger!® by agreeing 
with the merger/ apportionment procedure 
used by the judge of industrial claims. 
The IRC’s next opportunity to apply the 
no-reverse merger rule was in Riverside 
Baptist Church v. O’Hara. There the IRC, 
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without citing to either Fisher or Webb, 
held that the 1971 industrial injury which 
contributed 50 percent to the claimant’s 
overall disability could not be combined 
with a subsequent, noncompensable 
accident to produce the total disability. 
The IRC ruled that the JIC had “effected a 
merger in the wrong direction.”"! 

The rationale for denying reverse merger 
was further complicated by the IRC’s 
decision in Reedy Creek Improvement 
District Fire Department v. LaCorte (IRC 
Order 2-3639). There the claimant suffered 
an industrial injury as well as a later, 
unrelated injury. The JIC found the 
claimant’s disability was a product of “the 
combination of these two accidents and in- 
juries,” although the industrial injury itself 
was not independently disabling. The IRC 
overruled the JIC by curiously ruling that 
“where disability results from the com- 
bined effect of the compensable injury (nor 
independently disabling) and a subse- 
quent, unrelated, noncompensable injury, 
the resulting disability is not compen- ~ 
sable.”!2 The commission cited O’Hara 
and Webb for this proposition, although 
the industrial accidents in each of those 
earlier cases caused independent, partial 
disability. 

It is uncertain from LaCorte whether 
the commission was then disallowing 
mergers only in those instances where the 
antecedent industrial injury was nondis- 
abling by itself, or whether the IRC advo- 
cated a complete ban on the use of reverse 
merger. 

Then, in contradiction to its prior cases, 
the IRC in Lancaster Youth Development 
Center v. Waters actually sanctioned the 
JIC’s use of reverse merger which resulted 
in a combined, permanent total disability, 
but remanded the case, so that the JIC 
could “carve out” the portion of total 
disability caused by the unrelated condi- 
tion. Inconsistently, the IRC _ cited 
Swanigan, a no-reverse merger case, as 
authority for its holding. 

Another complication was added by the 
IRC in Ferriss Warehouse and Storage v. 
Home Indemnity Co. and Marden Manu- 
facturing Co. v. Florida Farm Bureau 
Casualty Insurance Company. In those 
decisions the IRC misinterpreted Lindsay 
v. Miami Shipbuilding Corporation,’ and 
Johnnie’s Produce Co. v. Benedict and 
Jordan,'4 as supporting the no-reverse 
merger mile, when in fact Lindsay and 
Jordan precluded only apportionment 
between carriers.'S The erroneous conclu- 
sions of Ferriss and Marden are evident as 
Lindsay expressly permits the claimant to 


receive more compensation for permanent 
disability resulting from the effects of the 
first industrial accident through modifi- 
cation proceedings. 


Critique of Rationale in Support of 
Reverse Merger 

Obviously, there are conflicting IRC, 
First District Court of Appeal and 
Supreme Court decisions as to the prohibi- 
tion against reverse merger. In addition, no 
satisfactory rationale has ever been ad- 
vanced to support the rule of prohibition. 
Only two reasons in favor of the prohibi- 
tion can be inferred from the decisions. 
The first suggests that if reverse merger 
were a viable theory of recovery the 
employer/ carrier would be required to pay 
for benefits for which it was not responsi- 
ble. Professor Alpert amplifies this argu- 
ment by commenting: “[T]he employer 
may take the employee as he finds him but 
the employee may not take the employer as 
he finds new illnesses.”"!¢ 

This position is not supported by any 
reasonable analysis. Although an 
employer/carrier should not be responsi- 
ble for that portion of an overall disability 
attributable to the subsequent, nonwork 
related cause, the employer/carrier should 
be responsible if the industrial injury left 
the employee in a weakened condition. 
Furthermore, the employer/ carrier should 
be required to compensate the claimant for 
the synergistic effects produced by the 
original industrial injury if it combines 
with a subsequent nonwork related cause. 
The apportionment or “carving out” 
procedure that was allowed in Fisher 
would seem to ensure the employer/ carrier 
of not having to pay for that portion of a 
merged disability attributable to nonwork 
related causes. 

Furthermore, this first argument against 
reverse merger clashes with well-established 
principles of causation that have been 
applied in cases involving tortious injuries, 
discussed at length, infra. 

The second reason suggested in favor of 
the prohibition of reverse merger is one of 
statutory interpretation. The gist of the 
argument is that because the statutory 
scheme in Ch. 440 expressly allows only a 
forward merger, i.e., a combination of an 
industrial injury with a_ pre-existing 
condition by negative inference, the 
legislature must have intended to prohibit 
reverse merger.'? This argument is essen- 
tially the rule of strict construction, 
expressio unis est exclusio alterius, which 
is inapposite in this context. 

Initially, it must be noted that the 


provisions of Ch. 440 are remedial in 
nature and are to be liberally interpreted in 
favor of the claimant.!* 

In addition, the irony of this strict inter- 
pretation of merger must be considered. 
The sections pertinent to merger and ap- 
portionment found in Ch. 440 were 
intended to limit the liability of the 
employer/carrier and to assure that a 
claimant does not receive double payment 
for his injuries.'? The employer was also 
given the equitable remedy of apportion- 
ment to offset the harshness of joint and 
several liability in tort. The Special 
Disability Fund was created to encourage 
employers to hire workers with pre- 
existing disabilities.2° These legislative 
factors would justify the allowance of 
forward mergers. Any strict interpreta- 
tions drawn from the absence of a statute 
defining reverse merger would prohibit a 
claimant from recovering for 100 percent 
of his subsequent disability. At the same 
time, the employer would have no means 
to limit liability through merger or ap- 
portionment. However, under present case 
law the employer/carrier is able to use the 


concepts of merger and apportionment as 
sword rather than shield to preclude the 
claimant from recovering any benefits for 
the greater disability produced by a reverse 
merger. 

Finally, no reverse implications can be 
drawn from the fact that the statutes in Ch. 
440 refer only to forward merger. Those 
sections do not create any additional rights 
of compensation for the claimant and do 
not create the compensable theory of 
merger. Rather, “merger” is a broad 
generic and descriptive term involving a 
complicated concept of causation that is 
not of statutory origin." Further, compen- 
sability based on any merger, including 
industrial injuries that combine with 
subsequent causes (reverse merger) is 
generally authorized under §440.09(1) as 
such “disability [is one that] results from 
an injury arising out of and in the course of 
employment.” 


The Application of Tort Principles 
The required nexus between a disability 

and an injury under §440.09(2) has con- 

sistently been measured by tort/causation 
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principles.22_ In the absence of specific 
statutory requirements to the contrary, it 
would appear that the incorporation of 
common law tort principles into the body 
of workers’ compensation law is proper,?3 
as a workers’ compensation claim is consti- 
tutionally required to be an adequate 
substitute for the tort remedy it replaced.24 
Thus, it is instructive to examine the close 
similarity between the concept of reverse 
merger and that of concurrent causation in 
tort. 

The leading case dealing with the con- 
current causation concept, Anderson v. 
Minneapolis-St. P. & S.S.M. Ry. Co.,?5in- 
volved a fire set by the defendant, which 
merged with a fire from another source, 
and together burned the plaintiff's 
property. If the Minnesota court had 
followed the general rule for determining 
causation in fact—the “but for” test— the 
court would have precluded liability, as 
either fire alone could not have caused 
damage to plaintiff's property. Neverthe- 
less, the court held that since each cause 
played an important part in producing the 
final result, liability should necessarily be 
imposed on the defendant. In so holding, 


the court adopted a broad rule of 
causation, which did not require the plain- 
tiff to establish that the defendant’s 
conduct alone would have produced the 
end result, but required only that it be a 
substantial factor in bringing it about. 


It would appear the 
incorporation of common law 
tort principles into the body 
of workers’ compensation law 
is proper, as a WC claim is 
constitutionally required to 
be an adequate substitute for 
the tort remedy it replaced 


Florida cases involving tortious actions 
have adopted and liberally applied the 
substantial factor requirement. The cases 
recognize that a person may be liable, even 
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though his negligence concurs with 
another cause of the injury, if his negli- 
gence so directly contributes to the 
plaintiff's injury that it is reasonably 
certain that the other cause alone would 
not have sufficed to produce the injury.”¢ 
Additionally, the substantial factor/con- 
current causation rule is not limited to 
combined causes occurring simultaneous- 
ly; rather, liability has been imposed under 
that rule for both prior?” and subsequent 
causes.?8 In the context of this theory, the 
word “concurrence” more aptly describes a 
physical rather than a temporal merger, or 
a combination of the effects from separate 
causes.29 Reverse merger is therefore an 
application of the principle of concurrent 
causation which, in turn, is an exception to 
the “but for” rule establishing causation in 
fact. 

While the concept of reverse merger 
deals with causation in fact, recovery 
under that doctrine should to some extent 
be limited by a legal component of causa- 
tion somewhat akin to proximate causa- 
tion.3® Nevertheless, the limitations im- 
posed by legal causation should rarely 
serve to bar a claim based on reverse 
merger, or concurrent causation, because 
in such a claim there is normally a direct, 
medical link (etiology) between the 
original industrial injury and the 
subsequent overall disability.+! 


Conclusion 

The prohibition against reverse merger 
is an arbitrary limitation of liability that 
has no basis in logic and reason and denies 
a workers’ compensation claimant an ade- 
quate substitute for his or her tort remedy. 
Limitations imposed by rules of legal 
causation, evidentiary requirements? the 
statute of limitations,*3 and the judicially 
created rule of apportionment originally 
allowed by the Supreme Court in Fisher 
should be sufficient to ensure that 
employer/carriers do not pay unjustified 
benefits. The theory of reverse merger 
should now be given viability. 3) 


'9 FCR 21 (1974). 

2 See Southern Bakeries Co. v. Webb, 9 FCR 
21 (1974); Riverside Baptist Church v. O'Hara, 9 
FCR 168 (1975), cert. denied, 317 So.2d 82 (Fla. 
1975); Poston Bridge & Iron Co. v. Newcombe, 
IRC Order 2-3363 (February 22, 1978), cert. 
denied, 365 So.2d 713 (Fla. 1978); Swanigan v. 
Dobbs House, IRC Order 2-3653 (January 15, 
1979); Reedy Creek Improvement District Fire 
Department v. LaCorte, IRC Order 2-3696 
(February 9, 1979); Zaitz v. Red Top Sedan 
Service, IRC Order 2-3732 (March 15, 1979); 
Ferriss Warehouse & Storage v. The Home 
Indemnity Co., IRC Order 2-3884 (August 10, 
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1979); Marden Manufacturing Co. v. Florida 
Farm Bureau Casualty Insurance Co., IRC 
Order 2-3894 (August 22, 1979). 

3The First District Court of Appeal has 
recently adopted the no-reverse merger rule in 
Pan American World Airways, Inc. v. 
Franchina, 396 So.2d 245 (Fla. Ist D.C.A. 
1981), and Glades County Sugar Growers v. 
Gonzales, 388 So.2d 333 (Fla. Ist D.C.A. 1980). 
A panel on the First District Court of Appeal re- 
ceded from these decisions in Gomez v. Neck- 
wear, 424 So.2d 106 (Fla. Ist D.C.A. 1982) 
(Mills dissenting opinion 424 So.2d at 111.) After 
initial en banc consideration the court favored 
adherence to the Pan American and Gonzales 
decisions. /d. After a second en banc considera- 
tion the majority agreed simply to affirm the 
deputy’s order and not mention the reverse 
merger issue because it was not raised as an issue 
before the court. /d. 

4But cf. Lancaster Youth Development 
Center v. Water, IRC Order 2-3706 (February 
21, 1979); City of Hollywood v. Castora, IRC 
Order 2-3369 (March 6, 1978). Moreover, 
Gonzales adopted a reverse merger approach 
with respect to medical benefits. Also cf: Marci 
Ann Sportswear v. Busquet, 393 So.2d 1132 
(Fla. Ist D.C.A. 1981); Boykin v. American 
Marine Products, Inc., 395 So.2d 1163 (Fla. Ist 
D.C.A. 1981); Sam L. Rudd Leasing v. Beck, 
399 So.2d 97 (Fla. Ist D.C.A. 1981). The First 
District Court has also allowed a “reverse 
merger” approach with respect to in-line-of- 
duty retirement benefits under F.S. Ch. 121, 
Moore v. State, 368 So.2d 664 (Fla. Ist D.C.A. 
1979). 

5Forward mergers are generally described 
and defined in F.S. §§440.15(5)(b), and 
440.49(4) (1979). 

6See ALPERT, FLORIDA WORKMEN'S 
COMPENSATION Law, §18-1 (1978 ed.). This area 
has become even more confusing since the 
addition of the wage-loss concept and the 
abolition of statutory apportionment in 
§440.02(8) in 1979 and its partial reinstatement 
in 1980 in the same action. 

7212 So.2d 289, 291 (Fla. 1968). 

Id. at 292. 

at 291. 

The Florida Supreme Court earlier had 
sanctioned the reverse merger/apportionment 
approach in Cook & Fruit Masonry, Inc. v. 
Leonard, 149 So.2d 544 (Fla. 1963) and S. & J. 


Mercury Cab v. Eibster, 168 So.2d 136 (Fla. 
1964). 

9 FCR at 168. 

!2Slip op. at 3. 

13199 So.2d 465 (Fla. 1967). 

'$120 So.2d 12 (Fla. 1960). 

'SMerger and apportionment are separate 
and distinct legal concepts. Flor-A-Crete 
Industries, Inc. v. Drake, 409 So.2d 1196. (Fla. 
Ist D.C.A. 1982). F.S. §440.42(3) (1981) now 
permits apportionment between employer/ 
carriers. See Neff v. Britto, 404 So.2d 416 (Fla. 
Ist D.C.A. 1981); Rowe & Mitchell v. Rodgers, 
378 So.2d 1281 (Fla. Ist D.C.A. 1979); The 
Seasons From Sarasota v. O'Day, 379 So.2d 
1024 (Fla. Ist D.C.A. 1980). 

'6 ALPERT, WORKMEN'S COMPENSATION Law, 
§18-6 p. 696 (3rd ed. 1978). 

Note that §440.151(c) appears to provide a 
specie of reverse merger in the limited context of 
occupational disease. 

'8 See, e.g., Dennis v. Brown, 93 So.2d 584 
(Fla. 1957). Cf. University of Florida, Institute 
of Agricultural Services v. Karch, 393 So.2d 621 
(Fla. Ist D.C.A. 1981). 

ALPERT, §18-1, p. 666. 

20Section 440.49(4). 

21 See Chaffee v. Miami Transfer Company, 
Inc., 288 So.2d 209 (Fla. 1974) where the Florida 
Supreme Court authorized a merger recovery 
under the provisions of §440.15(3)(a). 

22 See, e.g., Johnnie’s Produce Co. v. Benedict 
and Jordan, 120 So.2d 12 (Fla. 1960). See also 
the collection of cases cited in ALPERT §8-11. 

23 Cf. Hartquist v. Tamiami Trail Tours, 139 
Fla. 328, 190 So. 533 (Fla. 1939). 

4 See Suspan Engineering and Construction 
v. Springlock Scaffolding Co., 310 So.2d 4 (Fla. 
1975). 

25146 Minn. 430, 179 N.W. 45 (1920). 

26Town of DeFuniak Springs v. Perdue, 69 
Fla. 326, 68 So. 234 (1915); Starling v. City of 
Gainesville, 90 Fla. 613, 106 So. 425 (1925); 
Miami Coca Cola Bottling Co. v. Mablo, 45 
So.2d 119 (Fla. 1950); Jackson v. Florida 
Weathermakers, Inc., 551 So.2d 575 (Fla. 1951); 
De La Concha v. Pinero, 104 So.2d 25 (Fla. 
1958); Hamilton ‘v. Walker Chemical & 
Exterminating Co., 233 So.2d 440 (Fla. 4th 
D.C.A. 1970). 

27See Jackson v. Florida Weathermakers, 
Inc., supra; Starling v. Gainesville, supra. 

28 See Hamilton v. Walker Exterminating Co., 
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supra. However, a subsequent event could also 
be considered as an intervening cause to limit 
liability through legal causation. See infra. Fn. 
30. 

> But cf. Sea Board Air Line R. Co. v. 
Watson, 94 Fla. 571, 113 So. 716 (1927); 
Atlantic Coastline R. Co. v. Webb, 112 Fla. 449, 
150 So. 741 (1933). Both cases held that where 
two distinct causes are successive and unrelated 
in their operation, they cannot be concurrent. 

In F. Vander Linden v. Reed Construction 
Corporation, 115 So. 2d 706 (Fla. 1959) the 
Florida Supreme Court held that the doctrine of 
proximate cause per se does not apply to 
workers’ compensation. However, the Florida 
Supreme Court has evolved a legal cause 
doctrine for workers’ compensation similar to 
proximate causation. See Sosenko v. American 
Airmotive Corporation, 156 So.2d 489 (Fla. 
1963); Apgar & Markham Construction Co. v. 
Golden, 190 So.2d 323 (Fla. 1966). 

3! But cf. D’Angelo Plastering Co. v. Isacc, 
393 So.2d 1068 (Fla. 1980). 

32Nelson v. Hebrew Home for the Aged, 276 
So.2d 468 (Fla. 1973). 

33 See §§440.19 and 440.28, which provide a 
limitation period of two years after the last 
payment of compensation by the employer/ 
carrier. 
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staff attorney with the Florida De- 
partment of Insurance. He has also 
served as law clerk to Judge Richard 
Ervin II] of the First District Court of 
Appeal. He graduated with honors 
from Florida State University College 
of Law in 1980 and received his B.A. 
magna cum laude in 1976 in history 
and government from that same 
university. 

He writes this column on behalf of 
the Workers’ Compensation Section, 
Ivan Matusek, chairman, and Steve 
Kronenberg, editor. 

The views expressed in the article 
are those of the author and are not 
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Commissioner or the Department of 
Insurance. 
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Family Law 


Vocational Evaluations 


A complete, indepth vocational evaluation can assist the court in making a proper determination of periodic 


by A. Matthew Miller 


A vocational evaluation is an analysis 
and determination by a qualified profes- 
sional of an individual's abilities, apti- 
tudes, interests, qualifications, potential 
and employability in a given job market at 
a given time. The objective is to ascertain 
the most suitable vocation, and in a con- 
tested matrimonial proceeding, to deter- 
mine the present and future wage-earning 
capacity of the spouse and, where appli- 
cable, the rehabilitative potential.! 

A complete, indepth vocational evalua- 
tion should consist of an intake interview; 
written vocational, aptitude and IQ test- 
ing; and data evaluation and analysis. 
Basic facts, education, special skills, train- 
ing, job history, attempts at finding work, 
activities of daily living, accident history, 
major disabilities, and vocational limita- 
tions are ascertained during the intake 
interview. Very often a spouse will change 
activities and behavior in anticipation of or 
during matrimonial proceedings and co- 
operation with the evaluator cannot 
always be anticipated. Accordingly, the 
evaluator must have the skill and ability to 
obtain the necessary information with or 
without cooperation. 

Qualified professionals experienced in 
vocational evaluations, rehabilitative and 
career counselling and planning, and job 
development and placement should be 
sought. The evaluator must be able to 
maintain current labor market informa- 
tion, have a close working relationship 
with social services, educational, voca- 
tional and employment agencies and be 
qualified to plan and implement self- 
employment based upon the spouse’s ex- 
perience, training, aptitude and physical 
limitations. 


Spiller Motion Obtains Evaluation 

An order compelling a complete, in- 
depth vocational evaluation of the spouse 
seeking support or maintenance can be ob- 
tained upon the filing of a “Spiller 


alimony and child support in a contested matrimonial proceeding. 


motion” pursuant to Rule 1.100(b) of the 
Florida Rules of Civil Procedure, which 
provides that an application to the court 
for an order shall be made by motion, stat- 
ing, with particularity, the grounds and 
setting forth the relief or order sought. 

F.S. §61.08(2) provides, inter alia, that 
in determining a proper award of alimony 
or maintenance, the court shall consider all 
of the relevant economic factors, includ- 
ing, but not limited to, the physical condi- 
tion of both parties, the time necessary for 
either party to acquire sufficient education 
or training to enable him or her to find ap- 
propriate employment, and any other 
factor necessary to do equity and justice 
between the parties. The court has the in- 
herent authority to grant a “Spiller 
motion” pursuant to these factors. 

The vocational ability or potential of a 
spouse or a former spouse is a relevant and 
material issue in any matrimonial proceed- 
ing involving the issues of support and 
maintenance. Almost any spouse has the 
ability or can acquire the ability to earn 
some amount of money.’ 

Rule 1.360 of the Florida Rules of Civil 
Procedure governs the procedure for ob- 
taining an order compelling a mental or 
physical examination by a qualified pro- 


THE FLORIDA BAR JOURNAL/JANUARY 1984 


fessional upon a showing of good cause. In 
Barry v. Barry, 426 So.2d 1229 (Fla. 4th 
DCA 1983), the court held that Rule 
1.360(a) of the Florida Rules of Civil Pro- 
cedure does not authorize the court to 
enter an order compelling a spouse to sub- 
mit to a vocational rehabilitative coun- 
selor, not a physician, for the purpose of 
examination to determine the extent of her 
illness from alcoholism and her ability to 
be rehabilitated. The court was amenable 
to an examination of the wife for the pur- 
pose of determining the extent of her 
illness from alcoholism and her ability to 
be rehabilitated; however, it determined 
that the trial judge should have directed a 
physician or psychiatrist to make that de- 
termination. 

A vocational evaluation is not a physical 
or mental examination within the meaning 
of Rule 1.360 of the Florida Rules of Civil 
Procedure. Such an evaluation does not 
constitute an invasion of a constitutionally 
protected right of privacy; does not cause 
any trauma or delve into the subconscious, 
thereby triggering any fifth amendment 
privilege; does not involve the obtaining of 
information consisting of privileged com- 
munication or information otherwise priv- 
ileged within the meaning of F.S. §90.502; 
and the information obtained is within the 
permissible scope of discovery within the 
meaning of Rule 1.280(b) of the Florida 
Rules of Civil Procedure. 

A spouse seeking an award of support in 
a contested matrimonial proceeding is not 
likely to present herself in her most pros- 
perous and industrious light. The extent of 
her ability to earn money and/or the length 
of time required to acquire that ability is 
not normally information readily avail- 
able through discovery and is difficult to 
present to the court in a competent 
manner. Many spouses refuse to seek em- 
ployment and intentionally engage in a 
course of conduct designed to create the 
impression that there is a permanent finan- 
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cial dependence upon the other spouse. A 
vocational evaluation provides the court 
with the substantial competent evidence 
needed to fashion a fair and just support 
award and is an excellent discovery tool 
which can also be used to facilitate an 
amicable resolution of the support issues. 

Too often support awards are based 
upon the self-serving testimony of the par- 
ties, the whim or caprice of the trier of fact, 
or simply upon the lack of substantial 


competent evidence. In Ruszala_ v. 
Ruszala, 360 So.2d 1288 (Fla. 2d DCA 
1978), an award of rehabilitative alimony 
of $100 per month for 1Z months was 
found inadequate and was reversed with 
directions to award the wife $250 per 
month permanent alimony. The wife’s 
health was poor; she was legally blind with 
limited education and less equipped to be 
able to work than she was at the time of the 
marriage 15 years earlier. Her only em- 
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ployment experience was as a waitress; she 
had to be driven to work by someone or 
else walk, and she could not read except 
with great difficulty and limited results and 
had been accepted or qualified as totally 
disabled under Social Security. The court 
finding that, in short, she had little 
potential for self-support, nevertheless 
Stated: 


The ex-wife should seek rehabilitation so that 
she can enter some useful and remunerative 
occupation or employment and the trial court is 
correct in encouraging her to do so. Under the 
circumstances this will be far more difficult than 
it ordinarily would be. Education and training 
of such handicapped persons is not readily avail- 
able and no doubt comes at an increased cost. 
All of this was known to the trial court but there 
was no definitive evidence suggesting reliable 
answers as to what, where, how long and the cost 
of rehabilitation or the likelihood of its suc- 
cess. . .. Until the nature and extent of the ap- 
pellant’s capacity for rehabilitation can be rea- 
sonably established there is no way, under the 
evidence in this case, to even conclude that she 
can be rehabilitated, let alone how long it will 
take, the cost thereof and what financial return it 
will command once accomplished. (Emphasis 
added) 


Recitation of marriage vows 
does not automatically 
diminish a spouse’s earning 
capacity or atrophy 
employment skills 


A complete, indepth vocational evalua- 
tion by a qualified professional can answer 
all or most of these questions and greatly 
benefit most any court in fashioning 
support awards. 

A spouse is not self-supporting simply 
because he or she has a job and income. 
The sufficiency of that income must be 
determined in accordance with the 
standard of living established during the 
course of the marriage. Likewise, the reci- 
tation of the marriage vows does not auto- 
matically diminish a spouse’s earning 
capacity or atrophy employment skills.§ 

If, from the circumstances of the case, a 
spouse would otherwise be a candidate for 
permanent periodic alimony, a complete, 
indepth vocational evaluation can greatly 
assist the court in making a proper de- 
termination of the amount. If, from the cir- 
cumstances of the case, a spouse would not 
otherwise be a candidate for permanent 
periodic alimony, a complete, indepth vo- 
cational evaluation can greatly assist the 
court in making a proper determination of 
whether to award periodic alimony, 
permanent or rehabilitative, and if so, the 
amount and duration of it. The complete, 
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indepth vocational evaluation can reduce 
speculation and arbitrary determinations 
and facilitate fair and just support awards 
with more precision. 

F.S. §61.13(1) provides, inter alia, that 
the court may at any time order either or 
both parents owing a duty of support toa 
child of the marriage to pay such support 
as from the circumstances of the parties 
and the nature of the case is equitable. This 
section of the Florida Statutes has been in- 
terpreted by the courts to impose an equal 
obligation to support the children of the 
marriage on both parties, proportionate to 
their respective financial circumstances; 
and the court has the inherent authority to 
grant a “Spiller motion” for a vocational 
evaluation of either spouse owing a duty to 
support a child of the marriage pursuant 
thereto.® 

There is nothing wrong with requiring a 
mother to support or help support her 
children when the evidence indicates that 
she is capable of doing so.’ A wife, other- 
wise capable of obtaining gainful employ- 
ment and contributing to the support of 
her children, may not intentionally and 
willfully refuse to do so in order to obviate 
a support obligation. Where a spouse has 
the ability or can acquire the ability to earn 
some money if so desired, the court may 
impute an income to that spouse accord- 
ing to what he or she could earn by the use 
of his or her best efforts to gain employ- 
ment equal to his or her capabilities, and 
on that basis make an award. 


Child Support Determination 

If there are children of the marriage and 
the residential parent seeks an award from 
the nonresidential parent, a complete, in- 
depth vocational evaluation can greatly 
assist the court in making a proper deter- 
mination of the amount of child support to 
be awarded based not only upon the needs 
of the children and ability to pay of the 
nonresidential parent, but also upon the 
ability or imputed ability to contribute to 
the child support of the residential parent.? 

A complete, indepth vocational evalua- 
tion is more often valuable to the party de- 
fending a claim for support and mainten- 
ance; although it could be helpful to a 
spouse seeking an award of support or 
maintenance for the purpose of estab- 
lishing by objective and substantial com- 
petent evidence, a lack of present and 
future earning ability and potential and to 
establish a lack of opportunity in the job 
market. A vocational evaluation can be a 
“double-edged sword” and should be used 
by the spouse seeking an award of support 


and maintenance advisedly.!° 

A vocational evaluation is not neces- 
sary or appropriate in every case, notwith- 
standing that it may be relevant and 
material to the financial issues. A com- 
plete, indepth vocational evaluation by a 
qualified professional is expensive and the 
circumstances of a particular case may not 
justify that expense. Additionally, more 
and more families either by choice or 
necessity have two spouses gainfully em- 


ployed and contributing to the support and 
maintenance of the family. If a spouse has 
been employed for a significant period of 
time and has achieved his or her maximum 
potential, or if the wealth of the parties or 
the totality of the circumstances otherwise 
dictate the overall award, a vocational 
evaluation will be of little or no benefit to 
the parties or to the court. 

Proficient use of vocational evaluations 
in the appropriate case can greatly assist 
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the practitioner in the preparation and trial 
of support issues in contested matrimonial 
proceedings. BI 


'“Rehabilitative alimony” assumes _neces- 
sarily either a previous potential or actual ca- 
pacity for self-support in the person seeking 
alimony which has been undeveloped or com- 
pletely lost during the marriage. It is appropri- 
ate in those situations where it is possible for the 
person to develop anew or redevelop a capacity 
for self-support and should be limited in amount 
and duration to what is necessary to maintain a 
person through this training or education, or 
until he or she obtains employment or otherwise 
becomes self-supporting. Where the prior 
education, skills or training of the spouse 
seeking support or maintenance do not of 
themselves show the actual or potential ca- 
pacity for self-support and where the record is 
devoid of any other evidence showing actual or 
potential capacity for self-support or the 
education and time required for rehabilitation, 
permanent alimony will be awarded. See G’Sell 
v. G’Sell, 390 So.2d 1196 (Fla. Sth D.C.A. 1980); 
Wagner v. Wagner, 383 So.2d 987 (Fla. 4th 
D.C.A. 1980); Canakaris v. Canakaris, 382 
So.2d 1197 (Fla. 1980); Ruszala v. Ruszala, 360 
So.2d 1288 (Fla. 2d D.C.A. 1978); and Reback 
v. Reback, 296 So.2d 541 (Fla. 3d D.C.A. 1974). 

?In Spiller v. Spiller, District Court of Appeal 
of the State of Florida, Fourth District, Case 
No. 82-1297, the court, in an unpublished order 
dated June 28, 1982, denied a petition for writ of 
common law certiorari to review an order 
entered in the Circuit Court of the 17th Judicial 
Circuit, in and for Broward County, Florida, by 
Judge W. Herbert Moriarty, on June 2, 1982 in 
Case No. 81-21859, compelling the wife to 
submit to an examination by a career consult- 
ant to determine her vocational potential. The 
spouse from whom support or maintenance is 
sought may also be evaluated if that spouse’s 
employment record and effort tends to indicate 
the maximum potential has not been attempted 
or achieved. 

3A spouse should make a good faith effort to 
be productive and the court should encourage 
that effort. See Gagnon v. Gagnon, 428 So.2d 
756 (Fla. 2d D.C.A. 1983), where the court 
interpreted the trial court’s order in a post- 
judgment modification proceeding directing the 
wife to seek fulltime employment as a mere sug- 
gestion because it would be economically bene- 
ficial for the wife to obtain gainful employment. 
See also Mabie v. Mabie, 415 So.2d 800 (Fla. 4th 
D.C.A. 1982), where the trial court terminated 
the wife’s “termporary rehabilitative alimony” 
at final hearing because she apparently failed to 
seek and obtain employment during the 
pendency of the proceedings, and the district 
court approved the concept, but felt that the wife 
deserved additional opportunity to receive a rea- 
sonable award of rehabilitative alimony to carry 
her over until she could find employment and 
become rehabilitated; and Quick v. Quick, 400 
So.2d 1297 (Fla. Ist D.C.A. 1981), which should 
be read in its entirety. 

4See O'Neal v. O'Neal, 410 So.2d 1369 (Fla. 
5th D.C.A. 1982) and its progeny. 

5 See McDonald v. McDonald, 429 So.2d 795 
(Fla. 4th D.C.A. 1983). 

6See Ault v. Ault, 431 So.2d 302 (Fla. 2d 
D.C.A. 1983); O’Brien v. O’Brien, 424 So.2d 970 
(Fla. 3d D.C.A. 1983); Peak v. Peak, 411 So.2d 


325 (Fla. Sth D.C.A. 1982); Kern v. Kern, 360 
So.2d 482 (Fla. 4th D.C.A. 1978) and Condon v. 
Condon, 295 So.2d 681 (Fla. Ist D.C.A. 1974). 

7 See Scheuter v. Scheuter, 408 So.2d 612 (Fla. 
2d D.C.A. 1981). 

* See Desilets v. Desilets, 377 So.2d 761 (Fla. 
2d D.C.A. 1979) and the cases cited therein. 

post-judgment modification of child 
support proceedings, the increased needs of the 
children or a substantial change in the financial 
circumstances of either of the parents, without 
reference to the increased needs of the children, 
may provide a legitimate basis for an increase in 
the amount of child support. See Flynn v. Flynn, 
433 So.2d 1037 (Fla. 4th D.C.A. 1983) and the 
cases cited therein. 

In Severs v. Severs, 426 So.2d 992 (Fla. Sth 
D.C.A. 1983), a wife with a teaching degree was 
awarded rehabilitative alimony and on appeal 
sought permanent alimony and in an increased 
amount. The district court, in affirming the trial 
court, noted 


“Indeed, one of the wife’s own witnesses, a voca- 
tional rehabilitation counselor, testified at trial, 
without contradiction, that the wife could be 
rehabilitated and earn approximately $14,000 
per annum within two years.” (Emphasis added) 

Severs, of course, is the first Florida appellate 
decision to address the issue of whether a wife is 
entitled to a vested interest in her husband’s 
education and professional productivity either 
past or future. 


A. Matthew Miller is in private 
practice in Hollywood and is a 
principal in Miller and Schwartz, 
P.A. He received his J.D. degree from 
New York Law School. 

He writes this column on behalf of 
the Family Law Section, Marsha B. 
Elser, chairman, and Cynthia L. 
Greene, editor. 
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Local Government Law 


Road Impact Fees Upheld in Noncharter County 


A recent district court opinion recognizes impact fees as a means of generating revenue for capital funding 
necessitated by new growth and development, and as a result of the opinion, use of impact fees by local 


governments will increase. 


by Susan G. Connelly 


In a decision with far-reaching conse- 
quences for capital funding by local gov- 
ernments in Florida, the Fourth District 
Court of Appeal recently upheld the validi- 
ty of an impact fee imposed on new 
development for the construction of public 
roads. While the concept of an impact fee 
had been upheld in the past, this decision 
marks the first time that judicial approval 
has been given to an impact fee for roads, 
and, perhaps more significantly, it marks 
the first judicial endorsement of the au- 
thority of a noncharter county to impose 
impact fees. 

The appeal, Home Builders and Con- 
tractors Association of Palm Beach Coun- 
ty, Inc. v. Board of County Commissioners 
of Palm Beach County,' arose from a suit 
brought by the Home Builders Associa- 
tion and Ted Satter Enterprises, Inc., 
against the Palm Beach County Commis- 
sion and several county and municipal 
building officials for declaratory and in- 
junctive relief to invalidate Palm Beach 
County’s “Fair Share Contribution for 
Road Improvements Ordinance.”? The 
ordinance resulted from the county 
commission’s recognition in its county 
comprehensive plan that an unusual 
growth rate was being experienced in the 
county and that extensive road improve- 
ments would be necessary in order to main- 
tain a consistent level of road service and 
quality of life. The county commission 
enacted Ordinance 79-7 to finance the 
necessary road capital improvements and 
to regulate increases in traffic levels by re- 
quiring any new land development activity 
generating road traffic to pay its “fair 
share” of the reasonably anticipated cost of 
expansion of new roads attributable to the 
new development. 

The ordinance utilizes a formula that 
takes into account the costs of road con- 
struction and the number of trips gener- 
ated by different types of land uses. It sets 
forth a fee schedule of $300 per unit for 


CJ 


single family homes, $200 per unit for 
multifamily, $175 per unit for mobile 
homes, with other amounts for commer- 
cial and other development, all subject to 
an annual review. The fee is to be paid 
upon commencement of any new land 
development activity generating traffic, 
i.e., when the building permit is issued. The 
ordinance divides the county into 40 zones, 
indicated on a map incorporated by refer- 
ence into the ordinance, and establishes a 
trust fund for each zone. Funds collected 
from building activity in a particular zone 
may be spent only in that zone, and must 
be spent within a reasonable time (not later 
than six years) after collection or be re- 
turned to the developer who paid them. 


Impact Fee Challenged 

The initial issue addressed by the appel- 
late court was the challenge to Palm Beach 
County’s authority, as a noncharter coun- 
ty, to enact an impact fee ordinance. The 
court looked to Art. VIII, §1(f) of the 
Florida Constitution, which provides: 


(f) NONCHARTER GOVERNMENT. Coun- 
ties not operating under county charters shall 
have such powers of self-government as is pro- 
vided by general or special law. The board of 
county commissioners of a county not operat- 
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ing under a charter may enact, in a manner pre- 
scribed by general law, county ordinances not 
inconsistent with general or special law, but an 
ordinance in conflict with a municipal ordinance 
shall not be effective within the municipality to 
the extent of such conflict. 

Ordinance 79-7 expressly cites as au- 
thority for its’ enactment F.S. §§125.01 and 
163.3161. Section 125.01 sets forth the 
powers and duties of county governing 
bodies, and specifically includes the power 
to provide and regulate arterial, toll, and 
other roads, bridges, tunnels and related 
facilities,3 as well as the power to perform 
any other acts not inconsistent with law 
that are in the common interest of the 
people of the county, and to exercise all 
powers and privileges not specifically pro- 
hibited by law.4 F.S. §163.3161 et seq., 
known as the Local Government Compre- 
hensive Planning Act, contains a broad 
grant of power to local governments in 
conjunction with its mandate to enact’ 
plans and programs to guide and control 
future development. 

The Fourth District Court of Appeal 
cited the Florida Supreme Court opinion 
in Speer v. Olson,5 which characterized the 
legislative intent in enacting Ch. 125 as an 
intent to enlarge the powers of the counties 
to govern themselves through home rule. 
In light of that interpretation, and finding 
no preemption by or conflict with any 
general or special law, the Home Builders 
court held that Palm Beach County had 
the power and authority to enact the roads 
impact fee ordinance, assuming that the 
ordinance involves a regulatory fee rather 
than a tax. : 

The court also disposed of the Home 
Builders’ contention that the ordinance 
was invalid due to the disparity between 
those persons who benefit and those who 
pay. The court expressed its disagreement 
with the idea that benefits accruing from 
roads constructed with the impact fees col- 
lected must be used “exclusively or over- 
whelmingly” for the subdivision residents 


- 


in question. The court discussed other 
cases in which parties had relied without 
success on the same argument,® including 
its own recent decision in Hollywood, Inc. 
v. Broward County,’ finding that Holly- 
wood, Inc. 

[a]lso supports a holding that benefit accruing to 
the community generally does not adversely 
affect the validity of a development regulation 
ordinance as long as the fee does not exceed the 
cost of the improvements required by the new 
development and the improvements adequately 
benefit the development which is the source of 
the fee.’ 

The Home Builders’ third argument was 
that the fair share ordinance violates the 
equal protection clauses of the United 
States and Florida constitutions because 
municipalities may “opt out” of the 
ordinance under Art. VIII, §1(f) of the 
Florida Constitution, and in fact 33 of the 
37 municipalities in the county have opted 
out. The appellate court employed a ra- 
tional basis test? to determine that the 
ordinance bears a reasonable relationship 
to a legitimate state purpose. The court 
found that the provision of the Florida 
Constitution providing that an ordinance 
of a noncharter county shall not be effec- 
tive in a municipality if it conflicts with a 
municipal ordinance, in itself, should not 
render all noncharter county regulatory 
fees ineffective or else impact fees could 
only be allowed in charter counties. 

The Fourth District Court of Appeal 
quoted from the decision of the Florida 
Supreme Court in Wednesday Night, Inc. 
v. City of Fort Lauderdale," stating that 
the constitutional guaranty of equal pro- 
tection of laws does not require territorial 
uniformity. The Home Builders court fur- 
ther noted that the municipalities which 
have opted out themselves may enact 
impact fee ordinances some day, which 
would tend to lessen the ostensible unequal 
treatment of land development in different 
areas. 


Tax v. Regulatory Fee 

By the court’s own words, the most diffi- 
cult issue addressed in the appeal was 
whether the ordinance involved a tax 
rather than a regulatory fee. Art. VII, §1(a) 
of the Florida Constitution preempts to 
the state all forms of taxation except as 
provided by general law, and the power to 
tax will not be inferred from broad delega- 
tions of authority."! In 1975, the Fourth 
District Court of Appeal had decided, in 
Broward County v. Janis Development 
Corporation," that a county ordinance 
imposing an impact fee for roads was in 
reality a tax rather than a fee. However, the 


Home Builders court distinguished Janis 
on the basis of several inherent defects in 
the legislation, finding that the amount 
and use of the funds “did not jibe” with the 
concept of regulation, but instead, 
smacked more of fund raising. 

Two cases decided between the time of 
the Janis decision and the Home Builders 
decision, Contractors and Builders Associ- 
ation of Pinellas County v. 


Dunedin and Hollywood, Inc. v. 


City of 


Broward County,"4 pointed out the prob- 
lems with the Janis ordinance that kept it 
from: passing muster as an acceptable im- 
pact fee ordinance. The Home Builders 
court specifically recognized that the Palm 
Beach County ordinance was crafted with 
Dunedin's lessons in mind. The Palm 
Beach County ordinance sets forth the 
need for a substantial increase in the ca- 
pacity of the county road system due to the 
rapid rate of new development. 
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The fees charged will not exceed the cost 
of construction of additional roads; in fact, 
according to the county, the costs will 
exceed the revenue produced. The formula 
for calculating the amount of the fee allows 
the person improving the land to determine 
his fair share by furnishing his own inde- 
pendent study of traffic and economic data 
in order to demonstrate that his share is 
less than the amount under the formula set 
forth in the ordinance. Finally, expendi- 
ture of the funds collected is localized by 
use of the zone system. 

In upholding the roads impact fee, the 
appellate court relied on the tests laid 
down in Dunedin and followed in Holly- 
wood, Inc., to support the trial judge’s 
findings that the ordinance imposed a 
regulatory fee and not a prohibited tax. 
The court also quoted from a law review 
article by Juergensmeyer and Blake, en- 
titled Impact Fees: An Answer to Local 
Governments’ Capital Funding Dilemma, 
regarding the public policy framework 
within which to determine whether an 
impact fee is a regulation or a tax. 


The appropriate framework for determining 
whether an impact fee is a regulation or a tax is 
one of public policy in which a number of factors 
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unincorporated area. 

In a variation on the impact fee theme, 
Sarasota County recently created two 
municipal service taxing units (MSTUs) in 
its unincorporated area in order to shift a 
portion of the capital costs of new roads 
and parks to new development in those 
areas.2° The base assessment for parks is 
calculated by dividing the north or south 
county MSTU-related park costs by the 
total number of calculated “equivalent 
dwelling units”?! for that MSTU. The base 
assessment for roads is calculated by divid- 
ing the north or south county MSTU- 
related road costs by the total number of 
calculated “equivalent trip generation 
units” in that MSTU. 

It appears likely that impact fees used as 
one element of a local government’s 
growth management effort will be upheld 
when the impact fee ordinance meets the 
tests laid out by the Florida Supreme 
Court in Dunedin, as adopted and 
embellished by the Fourth District Court 
of Appeal in Hollywood, Inc., and Home 
Builders. 

e An impact fee ordinance should ex- 
pressly cite statutory authority for local 
government regulation of the substantive 
area selected. 

e A need for the service or improve- 
ments resulting from new development 
should be demonstrated. 

e The fee charged must not exceed the 
cost of improvements required by the new 
development. 

e The improvements funded must 
benefit adequately the development which 
is the source of the fee (even if nonresidents 
of the development also benefit). 

e In place of a rigid and inflexible 
formula for calculating the amount of the 
fee to be imposed on a particular develop- 
ment, a “variance” procedure should be 
included, so that the local government may 
consider studies and data submitted by the 
developer to decrease his assessment. 

e Lastly, the expenditure of funds 
should be localized to the areas from which 
they were collected. 

The Home Builders decision solidiiies 
the recognition of impact fees as a legiti- 
mate means of generating revenue for 
capital funding necessitated by new growth 
and development. The expansion of the 
use of impact fees into service and infra- 
structure areas beyond water and sewers, 
parks, and roads is dependent only upon 
avoiding conflicts with state laws and upon 
careful crafting of the terms of the ordin- 
ance in accordance with Dunedin and its 
progeny. BJ 
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District Court of Appeal. 
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Criminal Law 


Effective Assistance of Counsel—Evolution 


of the Standard 


To determine if the petitioner received effective assistance of counsel, the court should make an einen 
evaluation based on the trial court’s subsidiary findings. 


by Robert Augustus Harper, Jr. 


The sixth amendment guarantees a 
criminal defendant the right to counsel 
reasonably likely to, render and rendering, 
reasonably effective assistance (Baty v. 
Balkcom, 661 F.2d 391, 394 (Sth Cir. 
1981), cert. denied, 456 U.S. 1011, 102 
S.Ct. 2307, 73 L.Ed.2d 1308 (1982); 
Washington v. Estelle, 648 F.2d 276, 278- 
79 (Sth Cir.), cert. denied, 454 U.S. 899, 
102 S.Ct. 402, 70 L.Ed.2d 216 (1981); 
Washington v. Strickland, 693 F.2d 1243 
(Sth Cir. 1981) [Unit B;' en banc] cert. 
granted, aS. 103 S.Ct. 2451, 77 
L.Ed.2d (1983)). In judging whether 
this standard has been met, the totality of 
circumstances and the entire record must 
be considered (Goodwin v. Balkcom, 684 
F.2d 794, 804 (11th Cir. 1982), cert. denied, 
364 (1983); Nelson v. Estelle, 642 F.2d 903, 
906 (Sth Cir. 1981)). The burden is on the 
petitioner to establish ineffectiveness and 
prejudice (Washington v. Strickland, 
supra, 693 F.2d 1243 (Sth Cir. 1982)). 

Whether ineffective assistance has been 
afforded is a mixed question of law and 
fact (Cuyler v. Sullivan, 446 U.S. 335, 341- 
42, 100 S.Ct. 1708, 1714-15, 64 L.Ed.2d 
333 (1980); Harris v. Oliver, 645 F.2d 327, 
330 n.3 (Sth Cir.), cert. denied, 454 U.S. 
1109, 102 S.Ct. 687, 70 L.Ed.2d 650 (1981); 
King v. Strickland, 714 F.2d 1481 (11th 
Cir. 1983); Washington v. Watkins, 655 
F.2d 1346 (Sth Cir. 1981), cert. denied, 456 
U.S. 949, 102 S.Ct. 2021, 72 L.Ed.2d 474 
(1982)). 

A trial judge’s conclusion whether the 
defendant received effective assistance of 
counsel is a question of law, not subject to 
review under the clearly erroneous 
standard: any subsidiary findings of basic, 
historical fact? made by the trial court after 
an evidentiary hearing are subject to review 
under the clearly erroneous standard. In 
determining whether a petitioner received 
effective assistance of counsel, the court 
should make an independent evaluation 


based on the trial court’s subsidiary 
findings. 

In a motion to vacate judgment and 
sentence, the issue is whether the alleged 
error or errors constituted a fundamental 
defect which resulted in a miscarriage of 
justice (United States v. Johnson, 615 


F.2d 1125, 1127 (Sth Cir. 1980)). In the 
Eleventh and Fifth Circuits constitutional- 
ly effective assistance of counsel is not 
counsel without error and not counsel 
judged ineffective by hindsight, but counsel 
reasonably likely to render, and rendering, 
reasonably effective assistance (Herring v. 
Estelle, 491 F.2d 125, 127 (Sth Cir. 1974)).3 
“[T]he methodology for applying the 
standard involves an inquiry into the actual 
performance of counsel conducting the 
defense and a determination of whether 
reasonably effective assistance was 
rendered based upon the fotality of circum- 
stances in the entire record.” (Washington 
v. Estelle, 648 F.2d 276 (Sth Cir. 1981), at 
279 (emphasis in original)).4 The number, 
nature and seriousness of the charges 
against the defendant, the strength of the 
prosecution’s case, the severity of the 
sentence faced by the defendant are all part 
of the “totality of circumstances in the 
entire record.” (Watkins, supra, 655 F.2d 
at 1357. See U.S. v. Rusmisel, F.2d 
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No. 82-2241 (Sth Cir. 10/03/83)). 
Knight v. State 

In Knight v. State, (394 So.2d 997 (Fla. 
1981)) the Supreme Court of Florida 
adopted a four-pronged analysis to deter- 
mine whether an attorney has provided 
reasonably effective assistance of counsel: 

1. The specific act or omission of counsel 
must be detailed in an appropriate pleading. 

2. The petitioner must show that the act 
or omission was a substantial and serious 
deficiency measurably below that of com- 
petent counsel. 

3. The petitioner has the burden of 
showing the specific serious deficiency 
under the circumstances of the case was 
substantial enough to demonstrate preju- 
dice to the defendant to the extent that the 
complained conduct likely affected the 
outcome of the court proceedings.® 

4. The state may rebut a prima facie 
showing of prejudice by proof beyond a 
reasonable doubt of no prejudice in fact 
(Armstrong v. State, 429 So.2d 287 (Fla. 
1983), at 290. See also, Messer v. Siate, 
So.2d Nos. 64,346 and 64,347 
(Fla., 10-12-83)). The standard was specif- 
ically applied to Washington v. State, 397 
So.2d 285 (Fla. 1981) from which 
Washington vy. Strickland arose. 


Washington v. Strickland 

In Washington v. Strickland the Fifth 
Circuit took a significant step toward 
properly focusing ineffective assistance of 
counsel inquiry. In Washington, a habeas 
corpus petitioner alleged that his attorney 
had not adequately investigated character 
evidence that could have been presented in 
mitigation of his sentence. The Fifth Circuit 
en banc modified an earlier panel decision 
in the same case ( Washington v. Strickland, 
673 F.2d 879 (Sth Cir. 1982)). The earlier 
panel decision itself had modified Fifth 
Circuit law on ineffective assistance of 
counsel. The panel established a standard 
consisting of two basic elements. First, the 
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defendant was required to prove that “but 
for his counsel’s ineffectiveness his trial, 
but not necessarily its outcome, would 
have been altered in a way helpful to him” 
(/d., 673 F.2d at 902.) Overall, the panel’s 
standard is quite similar to that adopted by 
the en banc court, the Washington II* 
standard; a defendant must first prove a 
violation of the Fifth Circuit’s “reasonably 
likely to render, and rendering, reasonably 
effective assistance” standard. 

The second, unique element of the stan- 
dard relates to the showing of prejudice. 
The court required the defendant to prove 
that counsel’s ineffectiveness “resulted in 
actual and substantial disadvantage to the 
course of [defendant’s] defense.” The 
requirement does not require proof of 
prejudice to the outcome of the proceed- 
ings (Washington v. Strickland, supra, 693 
F.2d at 1262). The government or state, 
however, has the opportunity to rebut the 
defendant’s showing by demonstrating that 
defense counsel’s ineffectiveness was 
harmless to the outcome of the trial, similar 
to the Knight v. State rationale. 

Prejudice flowing from any counsel 
ineffectiveness must be shown. Prejudice 
measured under the test enunciated in 
Washington v. Strickland, (693 F.2d 1243 
(Sth Cir. 1981) [Unit B en banc], cert. 
granted, US; 103)S:Ct.. 245k. 76 
L.Ed.2d (1983)) requires a petitioner 
to demonstrate that counsel’s ineffective- 
ness “resulted in actual and substantial 
disadvantage to the course of his defense” 
but need not show that this “disadvantage 
determined the outcome of the entire case” 
(693 F.2d at 1262). The Supreme Court of 
Florida has acknowledged the “different 
and more elaborate analysis set forth in 
Washington v. Strickland” (Armstrong v. 
State, 429 So.2d 287, 290 (Fla. 1983)). 
Apparently the Supreme Court of Florida 
has observed that the Knight v. State’ test 
may not fit all challenges of ineffective 
assistance of counsel claims (/d.). 8 

The major advantage of the Washington 
/I standard is its focus on prejudice. Knight 
requires a defendant to show that the 
ineffective assistance prejudiced the out- 
come of the trial. The Washington II 
standard, however, rejected the outcome 
determinative test as requiring the review- 
ing court to substitute itself for the original 
factfinder. Being considered a speculative 
test, the analysis was avoided. Asa result, 
the petitioner has a lesser burden of proving 
prejudice than he would have had if sucha 
showing required evidence, which he may 
not be able to obtain, of an effect on the 
outcome of the proceeding, a particularly 


difficult task when counsel is assailed in a 
guilty plea case. 

Under Washington I the trial, not 
necessarily its outcome, must have been 
altered ina manner helpful to the petitioner 
(Washington vy. Strickland, 673 F.2d at 
602). Under Washington II the burden on 
the petitioner is to show that ineffectiveness 
of counsel resulted in actual and substan- 
tial disadvantage to the course of his 
defense (Washington v. Strickland, 693 
F.2d at 1262). The point of departure is the 
federal standard of the Fifth and Eleventh 
Circuits does not require a petitioner to 
show the disadvantage'caused by counsel’s 
deficiency adversely determined the out- 
come of the case, only the course of the 
defense. Both decisions articulate stan- 
dards under the sixth amendment to the 
Constitution of the United States. Until 
Strickland v. Washington (U.S.Sup.Ct. 
No. 1544) is decided? the duality may be 
expected to continue. 


'693 F.2d 1243 (Sth Cir. 1982) (Vance J.). Ina 
per curiam opinion the en banc court accepted 
parts of Judge Vance’s opinion as the opinion of 
the court. Unit B, Former Fifth Circuit Case, 
Section 9(1) of Public Law 96-452, 14 October 
1980, is binding precedent absent Eleventh 
Circuit en banc opinion, cf. Stein v. Reynolds 
Securities, 667 F.2d 33 (11th Cir. 1982). 

2These are fact “in the sense of a recital of 
external events and the credibility of their narra- 
tors.” Washington v. Watkins, 655 F.2d at 1351. 


3 Binding on the Eleventh Circuit, Bonner v. 
City of Pritchard, Ala.,661 F.2d 1206 (11th Cir. 
1981). 

+The standard does not vary depending upon 
whether counsel was retained or appointed. 
Cuyler v. Sullivan, 446 U.S. 335, 100 S.Ct. 1708, 
1716, 64 L.Ed.2d 333 (1980). 

‘This standard has been rejected by the U.S. 
Court of Appeals for the Fifth Circuit and U.S. 
Court of Appeals for the Eleventh Circuit as 
discussed below. 

See Conflitti, New Focus on Prejudice in 
Ineffective Assistance of Counsel Cases: The 
Assertion of Rights Standard, 21 AMER. 
Crim.L.R. 28 (summer 1983). 

7394 So.2d 997 (Fla. 1981). 

‘“We must believe the Knight test reaches the 
legally and constitutionally correct result in this 
case.” Armstrong v. State, supra, 429 So.2d at 
290. 

°At this writing the 1983 United States 
Supreme Court calendar is closed. The briefing 
schedule is not closed. The case has not been 
docketed for screening or oral argument. 


Robert Augustus Harper, Jr., is the 
principal in his firm located in Talla- 
hassee, practicing appellate and crimi- 
nal law. He received his B.A. in 1968 
and J.D. in 1970 from the University 
of Florida. 

He writes this column on behalf of 
the Criminal Law Section, Judge 
Marvin U. Mounts, Jr., chairman, 
and Michael Salnick, editor. 


Beyond the immediate mental and 
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children endure, there is evidence 
that many children never outgrow 
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The fact is, a large percentage of 
many American social problems 
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Yet child abuse can be prevented. 
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Trial Lawyers’ Forum 


Slimming the Docket— A View from the Bench 


Dade County is considering a pilot program to arbitrate routine cases without judicial intervention. In other 
states use of arbitration has reduced court caseloads and cut costs. 


by Judge Thomas A. Testa 


“If the lawyers are unable or unwilling to 
join together and work out some kind of 
accommodation between preservation of 
traditional rights, privileges and prefer- 
ences currently attendant upon civil litiga- 
tion and the deep concern that all must 
have for an earlier resolution of legitimate 
civil disputes, there can be no realistic 
expectation that the current trial delay 
problem will disappear. To the contrary, it 
will worsen.” 
—David N. Eagleson 
Chief Judge, Superior Court 
Los Angeles, California, 
February 18, 1982 


Crushing trial dockets in many of Flori- 
da’s judicial circuits have gotten a number 
of judges and members of the Trial Law- 
yers Section to rethink alternative ways to 
deal with marginal cases. Something more 
than mere cosmetic changes is necessary. 
Judges in the metropolitan areas are con- 
cerned about managing their trial dockets; 
trial lawyers want to generate income and 
see the “little” civil cases concluded and out 
of the way in six months rather than in two 
years. The lay public wants to dispose of 
criminal cases in a speedy fashion, to con- 
serve tax dollars rather than pay for more 
judicial personnel and court support staff, 
and to reduce the time and cost of civil liti- 
gation. 

While there is unanimity of interest in 
attaining these worthy goals, some see the 
“cure” as worse than the “disease.” What 
has been recommended—at least as a pilot 
program for Dade County (and if it works, 
eventually for all of Florida)—is arbitra- 
tion which could dispose of many cases 
without judicial intervention. And, that 
scares some lawyers. 

This article is intended to encourage the 
trial bar to reevaluate the concept of 
arbitration and to reassess its potential 
both for marginal civil disputes and for 
marginal criminal cases where victim com- 
pensation rather than sentencing is the 


main consideration (and the defendant’s 
“profile” indicates eligibility for proba- 
tion). 

It may come as a surprise to some, but in 
California, Washington, Michigan, Ohio, 
and Pennsylvania, the progressive use of 
arbitration has made a significant contri- 
bution to reduced court caseloads. Arbi- 
tration has proved itself remarkably suc- 
cessful in cutting costs, time, and the 
necessity of judicial contact. 

Let’s look at the statistics in just one 
county in California: Los Angeles. Over a 
32-month period (the fiscal years of 1979, 
1980 and the first eight months of 1981) 
over 31,000 arbitrations were held. Of 
these, approximately 17,000 or about 55 
percent were either settled before an ar- 
bitrator’s award or received an award—all 
without judicial intervention. Of the re- 
maining 14,000, half were settled by stipu- 
lation of the parties after an award, and the 
other half, or 7,000, made a request for a de 
novo trial during the 32-month period. Of 
those actually requesting a de novo trial, 
3,500 proceeded to trial. Thus, only about 
11 percent of the “marginal” cases ever re- 
quired adjudication in the traditional 
manner. The reduction in trials, use of ju- 
dicial personnel, the tax savings, and the 
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speed of resolution in California should 
serve as an incentive for all Floridians. 


Other Advantages 

But, judicial economy, financial ex- 
pediency, and speed of resolution are not 
the only advantages of this alternative 
form for handling minor disputes and 
compensation for victims of certain types 
of crimes. There are two other salient fea- 
tures of arbitration. One is confidentiality; 
the other is simplicity. 

When adverse parties accede to an arbi- 
tration hearing, they need not necessarily 
resort to any official judicial program for 
resolution of their dispute. If they choose, 
they can abide by the Florida Arbitration 
Code, F.S. Ch. 682, which allows con- 
sensual selection of private arbitrators, 
and nobody being the wiser. Or even if they 
were to elect to arbitrate pursuant to a 
court order under a “pilot program,” there 
would not necessarily be a verbatim tran- 
script made of the proceeding. Moreover, 
attendance by the press is notas likely as at 
a jury trial. So, if confidentiality is a con- 
sideration for the parties, arbitration 
probably is preferable to a full trial. 

The last feature of arbitration, the aspect 
of simplicity, is the one that rankles so 
many seasoned trial lawyers. Their con- 
cerns are not without substance, but, on 
balance (especially considering the 
“marginal” nature of the disputes that 
would be submitted under a _ pilot 
program), they are probably unfounded. 

Simplicity is a two-edged sword. On one 
edge, the technical rules of evidence are 
ignored or at least relaxed to some extent. 
Each claim of the parties (sometimes part 
of a bundle of conflicting allegations) can 
be considered separately. The presenta- 
tion of evidence, arguments about signifi- 
cance, and structure of the decision may be 
made much less complex and seemingly 
less irrational than were the case to be tried 
to a jury in a more unified approach. Fur- 
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ther, since the usual burdens of persuasion 
and proceeding are not always foilowed, 
the arbitrators will more likely hear all 
available testimony and evidence rather 
than let the parties believe that anything 
“important” is excluded or that they were 
refused the opportunity to present their 
“proof.” 

On the other edge of the sword, since 
“anything goes” the resolution process 
may tend to increase irrationality and un- 
predictability. The parties typically will 
have had lessened pretrial discovery or 
inspection of opposing evidence. More- 
over, many judicial safeguards are aban- 
doned. There is no “best evidence” rule. 
Leading questions on the direct case are 
not verboten. Some testimony may be pre- 
sented by affidavit, thus depriving a party 
of the right to cross-examine the author. 
Finally, findings of fact, conclusions of 
law, and an explanation of the reasoning 
generally are absent. The bare bones deci- 
sion may yield little guidance to the parties 
about their chances if they elect to proceed 
to a de novo trial. 

It is the potential for irrationality and 
unpredictability in the decisions that ren- 
ders arbitration a less attractive weapon in 
the litigator’s arsenal. For this reason, 
many Florida lawyers and judges have 
taken a “let’s wait and see” approach to the 
concept of implementing a pilot program 
under the Supreme Court’s auspices. Yet, 
given the fact that the program would 
apply only to marginal cases and that it has 
the benefit of many years of seasoning in 
other states, the potential exists for us 
better to have the edge of the sword that 
seems so rusty to trial lawyers who are ac- 
customed to the full judicial safeguards at- 
tendant to a jury trial. 


Improving Predictability 

There are several ways by which greater 
rationality and more predictability can be 
achieved. First, we can carefully select the 
potential arbitrators from panels com- 
posed of trial lawyers who have a broad 
range of jury trial experience. This would 
eliminate the likelihood that nonlitigators 
or neophyte lawyers would be “hood- 
winked” by cunning or clever subterfuge in 
presentation of evidence. It would also 
tend to ensure that since ease of admissi- 
bility of evidence is lowered, the matter of 
weight and materiality would be height- 
ened. 

Second, the prospect of de novo 
review—with potential disincentives— 
would serve as a poignant reminder that a 
charade now could cause a costly trial 


later. If the arbitrators sensed that a party 
might feel deprived of a reasoned decision 
or might want to vindicate a principal 
despite the marginal value of the case, the 
panel could augur for caution and include 
a truncated set of findings and conclusions 
to support its award. 

As a last thought, many readers of this 
column will recall that Professor Thomas 
Ewald’s article in Trial Lawyers’ Forum in 
the October 1983 Journal discussed at least 
three advantages of law schoo! trial ad- 
vocacy programs. First, they enable stu- 
dents to master the mechanics of court- 
room techniques and trial procedures. 
Second, they provide an opportunity for 
the students to work as lead lawyers, hand- 
ling an entire case. Third, they assist stu- 
dents in grasping some of the fundamental 
principles underlying trial practice. These 
same three advantages of a trial advocacy 
program would apply to handling an arbi- 
tration. 

Law firms would find that their voice 
attorneys would gain valuable technical 
skills in their craft, develop poise in an 
advocacy setting, and come to appreciate 
the importance of placing facts and law in 
context. The marginal nature of the cases 
and the right of a de novo trial would 
ensure that no major “disasters” occurred. 
Law firms would naturally assign younger 
associates to handle cases in arbitration 
and finally could justify handling the mar- 
ginal cases that otherwise would “take for- 
ever” and be a negative cash flow to the 
firm. 

The need for conservation of judicial 
and attorney resources is manifest. Our 
court dockets move at a grindingly slow 
pace. Taxpayers are saddled with more 
and more judges and court personnel. The 
cost of perpetuating our present pro- 
cedures for handling the marginal cases— 
procedures that bioat the judicial system 
and deprive really significant cases of 
receiving the attention they deserve—must 
be changed. 

Now is the time for there to be a 
consensus among the trial bar that the 
Pilot Arbitration Program should be 


implemented in Dade County. If the trial 
bar and the judiciary take the initiative by 
providing a format for speedy resolution of 
marginal cases through arbitration, there 
will be much less likelihood that the legis- 
lative process will be used to impose a 
potentially less palatable solution to the 
problem of increasingly congested metro- 
politan trial dockets. BJ 


Judge Thomas A. Testa received his 
LL.B. from the University of Miami 
School of Law in 1949, then practiced 
in the areas of criminal, civil and pro- 
bate law until appointed to the bench 
in 1969. He has continuously been re- 
elected as a circuit court judge since 
then. He has twice attended the Judi- 
cial College in Reno, and chaired the 
Jury Management Committee in 
Dade County, which effectuated the 
central jury pool and replaced indi- 
vidual panels. He chaired the Jury 
Handbook Committee, the Judges 
Student Clinical Program, and cur- 
rently chairs the Judicial Arbitration 
Committee. 

He writes this column on behalf of 
the Trial Lawyers Section, David C. 
Goodwin, chairman, and Stephen E. 
Nagin, editor. 

The opinions expressed in this ar- 
ticle are those of the author and do not 
necessarily reflect any position of the 
Trial Lawyers Section. 
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SKILLS BOOKS 5 
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Orlando, FL 32804 
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—__—Primer on Soft Tissue Injuries at $25 | 
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ane can be objectively statistical 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


e Demonstrate ‘“‘hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 


Provide permanent evidence in claims involving 
questions of soft-tissue injury Illustrate soft tissue injuries 


ABOUT OUR MEDICAL CONSULTANT... 
The thermographic studies are interpreted by and 


YOUR REFERRAL CENTER 

under the direct supervision of Harry Rein, J.D. M.D., the 
Thermographic Medical Associates, Inc. provides the highest author of “The Primer On Soft Tissue Injuries,’ ‘“The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,’’ and ‘“‘The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.’’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 

adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 
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More Efficient and 


West’s Automated Practice Series 


FLORIDA CORPORATIONS 


SYSTEM 


Florida Corporations System 
provides step-by-step 
procedures and document 
forms for the formation and 
continued operation of Florida 
corporations. This easy-to-use 


looseleaf manual is designed to: 


@ Systematize and automate 
your corporate practice 

®@ Increase the productivity of 
your staff 

® Be used with—and better 
utilize—your word 
processing equipment 

®@ Save hours of lawyer and 
Staff time in drafting and 
processing corporate 
documents 

® Eliminate duplication of 
effort 

® Make certain that necessary 
steps and filing dates are not 
missed 

® Assure consistent, high- 
quality legal services 


Checklists set forth in order all 
procedural steps to be taken by 
lawyer and staff. 


Fact Sheets, for use in preparing 
Document Forms, assure that 
all necessary information is 
obtained from the client. 


Forms, keyed to correspond with 
each part of the System, make 
drafting corporate documents 
and correspondence easy. 


Note: All Forms have been 
formatted for use with word 
processing equipment—and 
are also available on diskettes, 
pre-recorded and ready-to-use. 


Procedures describe how to 
perform steps in the Checklists. 


Reminders ensure that all steps 
and functions are done on time. 


Law References summarize 
requirements of Florida 
corporation statutes as 
reflected in Document Forms. 


For more information, return the coupon today. Or call 


your West representative. 


St. Paul, MN 55165 


WEST PUBLISHING COMPANY 
50 W. Kellogg Bivd., P.O. Box 3526 


Please give me more information about Florida Corporations 
System and how it can make my corporate practice more 


efficient and profitable. 


NAME 


FIRM 


ADDRESS 


CITY 


TELEPHONE 


STATE ZIP 


a 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 
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